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            TOWN OF NANTUCKET 
BOARD OF APPEALS 
NANTUCKET, MA 02554 

 
Agenda  

 (Subject to Change) 
Thursday, February 13, 2020 

1:00 PM   
4 Fairgrounds Road 

Public Safety Facility –  Community Room 
 
 

 
I. CALL TO ORDER:  

 
II. APPROVAL OF THE AGENDA: 

 
III. APPROVAL OF THE MINUTES: 
 

 December 12, 2019 
 January 9, 2020 

 
IV. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN):  

 
NONE 

 
V. NEW BUSINESS   (INITIAL PUBLIC HEARINGS AND VOTES MAY BE TAKEN):  

  
 03-20 Randolph G. Sharp, Jr., Trustee, Randolph G. Sharp, Jr. Trust     Cohen 

Action Deadline May 13, 2020     76 Polpis Rd. 
Applicant is requesting modification of prior Special Permit relief pursuant to Zoning By-law 
Section 139-33.A. Said relief, granted in ZBA Decision 11-19, approved the demolition and 
reconstruction of a dwelling structure having 2,293± SF with the ability to retain the pre-existing 
nonconforming ground cover ratio of 3.6% where 3.0% is allowed. Applicant now seeks to 
construct a dwelling and detached garage/ancillary structure with the previously granted ability to 
retain the pre-existing nonconforming ground cover ratio of 3.6%.  Locus is situated at 76 Polpis 
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Road, shown on Assessor’s Map 43 as Parcel 177 and as Lot 2 upon Plan Book 19, Page 126. 
Evidence of owner’s title is recorded in Book 1691, Page 93 on file at the Nantucket County 
Registry of Deeds. The site is zoned Limit Use General-3 (LUG-3). 

 
 04-20 Peter Braverman and Michael Ashner, Tr., Winthrop Nantucket Nominee Trust  
 Action Deadline April 21, 2020    7-9 Salem St. and 2-4 New Whale St.    Bailey 
 Applicant seeks relief by Variance pursuant to Zoning By-law Section 139-16.A for a waiver from 

the side and rear yard setback requirements. The distance between the eastern wall of the Stop ‘n 
Shop building and certain Tank Farm structures varies between under 1’ to just over 5’ in a district 
where the side/rear yard setback requirement is 5’. The Locus is situated at 7-9 Salem Street (Stop ‘n 
Shop) and 2-4 New Whale Street (Harbor Fuel Tank Farm), shown respectively on Assessor’s Map 
42.3.1 as Parcels 141, 89, 87, and 88, and upon Land Court Plan 13642-D & E and as Lots 6A & 6B 
on Approval Not Required Plan approved by the Planning Board on January 9, 2020. Evidence of 
owner’s title is registered on Certificate of Title No.s 12975 and 17520 at the Nantucket County 
District of the Land Court. The site is zoned Residential Commercial (RC). 

 
 05-20 Kristiana Kay Snyder    3 Somerset Road           Williams 
 Action Deadline May 13, 2020 
 Applicant is seeking relief by Special Permit pursuant to Zoning By-law Section 139-16.C(2) in order 

to validate an unintentional setback intrusion. The “as-built” survey shows the primary dwelling 
sited within the required 30’ front yard setback area. A portion of the primary dwelling is as close as 
23.6’ from the front yard lot line, with another portion of the porch located farther away from the 
front yard lot line. Applicant is seeking to validate the siting of the dwelling with the encroaching 
front porch. In the alternative and to the extent necessary, Applicant seeks relief by Variance 
pursuant to Section 139-16.A for a waiver from the front yard setback requirements. The Locus is 
situated at 3 Somerset Road, shown on Assessor’s Map 56 as Parcel 18.1, and as Lot 2 upon Plan 
Book 25, Page 42. Evidence of owner’s title is recorded in Book 1647, Page 219 on file at the 
Nantucket County Registry of Deeds. The site is zoned Residential 20 (R-20). 

 
 

VI.  OTHER BUSINESS:  (Votes may be taken) 
 

 051-03     Rugged Scott a/k/a Beach Plum 40B                     Holland / Posner  
DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners 
non-resident family membership privileges and access to the common amenities 
(Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions in Section 
3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the 
“Settlement Agreement”. 

 
VII. ADJOURNMENT  (VOTE WILL BE TAKEN) 
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ZONING BOARD OF APPEALS 
2 Fairgrounds Road 

Nantucket, Massachusetts 02554 
www.nantucket-ma.gov 

Commissioners: Susan McCarthy (Chair), Lisa Botticelli (Vice chair), Ed Toole (Clerk), Michael J. O’Mara, Kerim Koseatac 
Alternates: Mark Poor, Geoff Thayer, Jim Mondani 

~~ MINUTES ~~ 
Thursday, December 12, 2019 

Public Safety Facility, 4 Fairgrounds Road, Community Room –1:00 p.m.  
Called to order at 1:04 p.m. and Announcements made. 
  

Staff in attendance:  Eleanor Antonietti, Zoning Administrator; T. Norton, Town Minutes Taker 
Attending Members: McCarthy, Botticelli, Toole, O’Mara, Koseatac, Poor, Thayer, Mondani 
Late Arrivals:  Botticelli, 1:05 p.m. 
 

Agenda adopted as amended by unanimous consent 
I. APPROVAL OF MINUTES 

1. November 14, 2019: Motion to Approve. (made by: Toole) (seconded by: Thayer) Carried unanimously  
 

II. OLD BUSINESS 
1. 76-11  Sachems Path Nantucket, LLC    Sachems Path 40B     

Vote to release remaining funds in Escrow account subsequent to payment of all outstanding invoices.  
Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing None 
Public None 
Discussion McCarthy – Ed Pesce recommends releasing the funds upon payment of his final bill. 
Motion Motion to Approve the release of the escrow upon payment of the final bill submitted by the Town Engineering 

Consultant, Ed Pesce. (made by: Toole) (seconded by: O’Mara) 
Vote Carried 5-0 

2. 18-19  Peter L O’Brien and Natalia V. O’Brien   36 Low Beach Road  Cohen 
Request to continue to January 9, 2020 

Voting McCarthy, O’Mara, Koseatac, Thayer, Mondani 
Alternates Poor 
Recused Botticelli, Toole 
Documentation File with associated plans, photos and required documentation 
Representing None 
Public None 
Discussion McCarthy – A continuance has been requested 
Motion Motion to Continue to January 9, 2020. (made by: Thayer) (seconded by: Koseatac) 
Vote Carried 5-0 
Motion Motion to Extend the action deadline to January 14, 2020 (made by: Thayer) (seconded by: Koseatac) 
Vote Carried 5-0  

3. 29-19  Timothy M. Stevens & Lea Stevens    45 Starbuck Road          Williams 
Applicant is seeking Special Permit relief pursuant to Zoning By-law Sections 139-30 and 139-2 in order to install an in-ground residential 
swimming pool. The proposal meets the criteria in Section 139-2.A. Locus is situated at 45 Starbuck Road, shown on Assessor’s Map 59.3 
as Parcel 50, as Lot 385 upon Land Court Plan 3092-25. Evidence of owner’s title is registered on Certificate of Title No. 27439 at the 
Nantucket County District of the Land Court. The site is zoned Village Residential (VR). 

Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Linda Williams 

Jessie Dutra, Dutra Designs, Inc. 
Public None 
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Discussion (1:08) Williams – Her client reviewed the standard conditions and has no concerns with them being applied. In this particular 
case, the pool is virtually invisible. There is no proposed landscape lighting, just lighting within the pool. 

McCarthy – There should be language in the approval that the only lighting is in the pool. We might want more screening 
of the pool. 
Dutra – Little of the natural vegetation is changing. Anything on the pond side is in the no-disturb zone. 
Williams – You can’t see the pool because of the topography and building, so she feels there is no need for extra screening. 
Ms. Antonietti gave us the list of conditions; we meet all the conditions. 
Botticelli – Doesn’t think the visibility of the fence is an issue. What would be helpful is to have detailed landscaping more 
clearly shown on a plan. 
McCarthy – We need the plan to be labeled with the plants to clarify the plans. Visibility isn’t the issue for a special permit; 
we just need the details presented in a more professional manner. The other pools approved under Special Permit had 
specific information about plants, screening, and lighting; we need that to be consistent.  
Dutra – He hasn’t yet worked out the specific plants to be used with the property owner. 
Williams – The other two pools the ZBA approved in Madaket were contentious because they were much more visible 
and with a larger impact on the neighbors. Historic District Commission (HDC) approved the pool based upon lack of 
visibility. 
McCarthy – They were contentious because they were the first pool special permits; we have since developed requirements 
and protocol. Visibility is the concern of the HDC, not the ZBA. We need the planting plan, lighting schedule, and pool 
equipment. 
Botticelli – Suggested Bracken add notes to his survey plan indicating the no-disturb line. The plan should be clean. 
McCarthy – You keep saying you aren’t adding plants, but you are. 
Discussion about whether or not to approve this with conditions requiring additional information on the site plans. 

Motion Motion to Grant the Special Permit with all the conditions imposed in previously approved pool Special Permits 
included in the decision and with submission of a more detailed site plan. (made by: Toole) (seconded by: Botticelli) 

Vote Carried 5-0 
4. 30-19  Nantucket Housing Authority (OWNER) Habitat for Humanity Nantucket, Inc. (APPLICANT) 

Miacomet Village 40B  Brescher 
The Applicant, Habitat for Humanity Nantucket, Inc., seeks to modify prior Comprehensive Permits, granted in accordance with M.G.L. 
Chapter 40B, pursuant to 760 CMR 56.05 to allow Lot 17, currently prohibited from having any dwellings, to contain dwellings and be 
further subdivided. Specifically, Habitat is proposing to subdivide Lot 17 into three lots. Concept “Lot 1” will have no dwellings and will 
contain two existing outbuildings. Concept “Lot 2” will contain either a single-family dwelling or a duplex, which will then be converted 
to a condominium form of ownership and conveyed to two families. Concept “Lot 3” will contain a single-family dwelling. Concept Lots 
2 and 3 shall abide by the proposed Homeowner’s Association Declaration of Restrictions. The property will be permanently deed-
restricted for the purpose of providing affordable year-round housing. As proposed, the structures will otherwise conform to the intensity 
regulations of the R-10 zoning district. The Applicant is requesting waivers from the Code of the Town of Nantucket and, to the extent 
necessary, relief from the Rules and Regulations of the Nantucket Planning Board and the Subdivision Control Law, as provided in M.G.L. 
Chapter 40B. The file with a copy of the complete list of requested waivers is available at the Zoning Board of Appeals office at 2 
Fairgrounds Road between the hours of 7:30 A.M. and 4:30 P.M., Monday through Friday. Locus is situated within the Miacomet Village, 
a 40B subdivision approved and modified in Comprehensive Permit Decisions numbered 025-86, 050-86, 030-94, 110-93, and 17-97. The 
above-referenced Lot 17 is shown on Plan File 44-Y. Evidence of owner’ title is in Book 233, Page 26 on file at the Nantucket County 
Registry of Deeds. The site is zoned Limited Use General 2 (LUG-2). 

Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing John Brescher, Glidden & Glidden 

Gerry Keneally, President Habitat for Humanity 
Public None 
Discussion (1:28) Brescher – Reviewed the request. Have submitted a revised concept site plan showing the parking for each unit; and 

clarification of requested waivers. Nantucket Housing Authority (NHA) and Housing Nantucket have provided letters 
supporting the request. 

Keneally – Reviewed the parking provided; have approval from police, fire, water, & sewer. The Fire Department asked 
for a fire hydrant; there is a fire lane in front of the house. There is a duplex and on single-family dwelling. Will be going to 
HDC. 
Toole – Asked what the minimum required greenspace is; he can’t remember if there was a number in mind. 
Antonietti – There is no provision in the Zoning By-law requiring a minimum percentage of greenspace for residential lots. 
Discussion about the transformation of greenspace/open space within a dense development into building lots.  
McCarthy – We weren’t prepared to vote not knowing if other departments had issues. 
Botticelli – The biggest issue with no frontage is access. 
Keneally – We went from 5 feet to 15 feet for an undisturbed buffer zone. 
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McCarthy – We can add “undisturbed” to the language. We’ve heard back from the other departments and the applicant 
provided the information we requested. She would want Lot 1 to remain undeveloped. 

Motion Motion to Approve the application as requested to modify the Comprehensive Permit to allow Lot 17 to be divided 
into 3 lots; Lot 1 to have no dwellings on it; Lots 2 &3 to have one single-family dwelling and one duplex and 
plan updated to show undisturbed buffer and no-parking fire lanes and the encroaching shed on Lot 2 to be 
moved out of the setback. (made by: Koseatac) (seconded by: O’Mara) 

Vote Carried 4-1//Toole opposed 
 

III. NEW BUSINESS 
1. 31-19  Trustees of the Union Lodge, Free & Accepted Masons  30 Main Street   Cohen 

Applicant seeks relief by Special Permit pursuant to Zoning By-law Section 139-33.A to remove and reconstruct a portion of the pre-
existing nonconforming structure within the rear yard setback and in excess of the permitted 75% ground cover ratio. Specifically, Applicant 
proposes to demolish and reconstruct a rear portion of the existing structure to allow for needed improvements to the foundation with 
the ability to retain the pre-existing nonconforming ground cover of 3,370 SF and with no change to the pre-existing nonconforming rear 
setback distance. Locus is situated at 30 Main Street, shown on Assessor’s Map 42.3.1 as Parcel 215, as Lot 6 upon Land Court Plan 13467-
D and unregistered abutting parcel to the north. Evidence of owner’s title is registered on Certificate of Title No. 7327 at the Nantucket 
County District of the Land Court and in Book 102, Page 567 on file at the Nantucket County Registry of Deeds. The site is zoned 
Commercial Downtown (CDT). 

Voting Botticelli (acting chair), Toole, Koseatac, Poor, Mondani 
Alternates None 
Recused McCarthy, O’Mara, Thayer, 
Documentation File with associated plans, photos and required documentation 
Representing Jay Maroney 

Scott Andersen, contractor 
Public None 
Discussion (1:56) Maroney – Presented the request. 

Botticelli – The plan isn’t clear as to what is being demolished and rebuilt.  
Maroney – Clarified that the scope is to demolish/rebuild the wood ell-shaped porch, demolish chimneys, and 
underground structural work to the foundation. 
Toole – It would help to have the construction plans from which the work is going be done. The information submitted 
to date is not clear; this is too big to do through staff. 
Botticelli – We also need the construction protocol that protects the neighbors from work being done on the lot line. 
Agrees that this is too big to do through the staff. 
No concerns with the project concept. 
Motion to Continue to the end of the meeting and be reopened. (made by: Mondani) (seconded by: Koseatac) Carried 
unanimously 
Reopened at 2:36 p.m. 
Andersen – If we removed the structure without the special permit, we would lose the groundcover. We need to take the 
wart out to access the basement. NIR has plans and knows the full scope of work and did survey work. 
Toole – All that information needs to be part of our record. 
Andersen – There is high-water issue, but we want to go down 7 feet. Presented the plan at the table. Work is at least 8 
feet from NIR’s building. 
Review of the construction plans. 
Botticelli – As part of the approval, we should get a reduced set of the plans.  
Antonietti – Everything that the Board sees and bases its decision must become part of the record. He can deliver a full-
sized copy of the architectural plans.  
Discussion of construction moratorium conditions: 7 a.m.-4 p.m., Monday through Friday, no external work on weekends 
and between Friday Memorial Day weekend and Labor Day, construction parking not to block streets. 
Toole – Asked about their plan concerning the water. 
Andersen – over the past couple of months, he hasn’t seen water and thinks the basement can be excavated down to 8 feet 
without issues. 
Mondani – He feels very confused because the information isn’t there. He’ll support this if the other members do. He’s 
comfortable with the interior basement work. 
Toole – He agrees with Mr. Mondani. However, the applicant has done the work and has the information. The more 
information we get from the beginning, the faster a decision can be made. Normally, we would tell them to come back next 
month with all the information.  
Antonietti – In previous cases, there have been one or more abutters with concerns. That wasn’t the case here. 
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Motion Motion to Approve the application as requested with the standard construction protocols, conditions, and 
moratorium, as discussed, in effect and Applicant will submit all documents and materials requested to be 
submitted into the file (Engineer report, Abutter assent to project, Town street closing permit, detailed 
foundation plan that clearly shows part of building to be demolished and rebuilt). (made by: Koseatac) (seconded 
by: Botticelli) 

Vote Carried 5-0 
2. 32-19  Patrick S. Keating      49 Red Barn Road   Carey 

The Applicant seeks relief by Variance pursuant to Zoning By-law Section 139-32 for a waiver from the front and side yard setback 
provisions in Section 139-16.A. Specifically, Applicant proposes to move an existing dwelling to a location in the northeast corner of the 
lot, roughly 5’ from the front and side yard lot lines, in order to retreat from the severely eroding coastal bank which places the structure 
in its current location in imminent danger. Locus is situated at 49 Red Barn Road, shown on Assessor’s Map 63 as Parcel 15, and as Lot 3 
upon Land Court Plan 35141-B. Evidence of owner’s title is registered on Certificate of Title No. 26766 at the Nantucket County District 
of the Land Court. The site is zoned Limited Use General Two (LUG-2). 

Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Linda Williams 
Public None 
Discussion  (2:05) Williams – This is surrounded by conservation land and water so when it moves to the zero setback, there is nothing near 

it to be impacted. An emergency move has been issued to pull it off the edge and it has been disconnected from all utilities. 
Botticelli – We could approve per the submitted plan which indicates setback 5 feet.  
Williams – This move would give it 5 or 6 more years of use. 
O’Mara – Access to parking is through where the house is going. The new access needs to be on the plan. 

Motion Motion to Grant the variance as requested. (made by: Toole) (seconded by: O’Mara) 
Vote Carried unanimously  

3. 33-19  John B. Brescher, Trustee, 3 Pond Road Nominee Trust 3 Pond Road   Brescher 
Applicant is seeking modification of prior Variance relief and, to the extent necessary, Variance relief pursuant to Zoning By-law Section 
139-32 for a waiver from the front yard setback provision in Section 139-16.A in order to allow second-floor dormers on the secondary 
dwelling structure as close as 26.1’ from the front yard lot line. The subject structure is sited as close as 12.9’ from the front yard lot line 
where minimum front yard setback is 30’. No change in footprint is proposed. The Locus is situated at 3 Pond Road, is shown on Assessor’s 
Map 56 as Parcel 151.1, and as Lot 132 upon Land Court Plan 14830-7. Evidence of owner’s title is registered on Certificate of Title No. 
26211 at the Nantucket County District of the Land Court. The site is zoned Residential 20 (R-20). 

Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing John Brescher 
Public None 
Discussion (2:13) Brescher – The garage is 12.9 feet from the front yard lot line and became non-compliant when the lot was subdivided.  

Botticelli – The building is already over the setback but there is a lot of vegetation. The owner probably didn’t realize the 
dormers would be tagged.  

Motion Motion to Modify the existing variance as requested. (made by: Botticelli) (seconded by: Toole) 
Vote Carried 5-0 

4. 34-19  Daniel L. Lawson & Michael J. Gnojewski   26 Appleton Road   Weinman  
 At the time the relief was granted, the proposed 17,496 sq. ft. lot was undersized for the R-20 zoning district in which it was situated. 
When the zoning was changed to R-5, the lot became conforming in all respects, rendering the need for relief obsolete. Locus is situated 
at 26 Appleton Road Avenue, is shown on Assessor’s Map 66 as Parcel 30, and as Lot 30A upon Plan No. 2006-13. Evidence of owner’s 
title is recorded in Book 1313, Page 36 on file at the Nantucket County Registry of Deeds. The site is zoned Residential Five (R-5). 

Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing None 
Public Bryan Swain, attorney for the buyer 
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Discussion (2:21) Swain – Rhoda Weinman is the attorney for the owner. The sale is contingent upon the approval of this request. 
Antonietti – Provided the background on the request for removal of restrictions. The lot has been further subdivided since 
2004. The need for the initial relief has been rendered obsolete by virtue of Annual Town Meeting (ATM) approval to 
change zoning district 
McCarthy – Asked if the removal of the variance would apply to all the lots. 
Antonietti – Yes, unless you make it a part of the approval that is exclusive to Lot 30A. The decision will be sent to the 
abutters and referenced against the previous decision. If the abutters who own the other affected lots want to build a second 
dwelling, they would have to come before the ZBA to remove the restriction and/or vacate the Variance relative to their 
lots. 

Motion Motion to Grant relief as requested to rescind and vacate prior Variance relief relative to 26 Appleton shown as 
Lot 30A on Plan 2006-13. (made by: Toole) (seconded by: Botticelli) 

Vote Carried 5-0 
 

IV. OTHER BUSINESS 
1. 051-03 Rugged Scott a/k/a Beach Plum 40B                          Holland / Posner  

DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners non-resident family membership 
privileges and access to the common amenities (Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions 
in Section 3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the “Settlement Agreement”. 

Voting McCarthy, Botticelli, Toole, O’Mara, Koseatac 
Alternates Poor, Thayer, Mondani 
Discussion (3:05) Antonietti – No new information has been submitted. This is continued. 

2. Proposed Warrant Articles – 2020 Annual Town Meeting timeline. For information only 
Antonietti – She will notify the members when the Planning Board is holding the hearing on this; she just needs to know if three or more 
are attending that meeting so she can post it as a ZBA meeting. The warrant will be published January 2, 2020; so any projects impacted 
by proposed changes would have to come to the ZBA. 

 

V. ADJOURNMENT 
Motion to Adjourn at 3:16 p.m. (made by: Mondani) (seconded by: Koseatac) Carried unanimously 
 

Sources used during the meeting not found in the files:  
1. Updated 2020 Annual Town Meeting Timeline Endorsed 06/05/2019 

 

Submitted by: 
Terry L. Norton 
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ZONING BOARD OF APPEALS 
2 Fairgrounds Road 

Nantucket, Massachusetts 02554 
www.nantucket-ma.gov 

Commissioners: Susan McCarthy (Chair), Lisa Botticelli (Vice chair), Ed Toole (Clerk), Michael J. O’Mara, Kerim Koseatac 
Alternates: Mark Poor, Geoff Thayer, Jim Mondani 

~~ MINUTES ~~ 
Thursday, January 09, 2020 

Public Safety Facility, 4 Fairgrounds Road, Community Room –1:00 p.m.  
Called to order at 1:01 p.m. and Announcements made. 
  

Staff in attendance:  Eleanor Antonietti, Zoning Administrator; T. Norton, Town Minutes Taker 
Attending Members: McCarthy, Toole, Koseatac, Poor, Thayer, Mondani 
Absent: Botticelli, O’Mara 
 

Agenda adopted by unanimous consent 
I. APPROVAL OF MINUTES 

1. December 12, 2019: Held by unanimous consent. 
 

II. OLD BUSINESS 
1. 18-19  Peter L O’Brien and Natalia V. O’Brien     36 Low Beach Road  Cohen  

REQUEST TO WITHDRAW WITHOUT PREJUDICE 
Voting McCarthy, Toole, Koseatac, Poor, Mondani 
Alternates Thayer 
Motion Motion to Accept the Withdrawal without prejudice. (made by: Toole) (seconded by: Mondani) 
Vote Carried 5-0 

 

III. NEW BUSINESS 
1. 01-20  Jill A. Araujo        40 Hooper Farm Road  Reade  

Applicant seeks to Modify Variance, granted in File No. 030-10 to allow applicant and former spouse to divide their property into two 
lots, by removing conditions which prohibit additional ground cover and a secondary dwelling. Locus is conforming as to ground cover 
ratio having 1,646 sq. ft. of ground cover where maximum allowable would be 25% of lot area (10,000 sq. ft) or 2,500 sq. ft. The Locus 
is situated at 40 Hooper Farm Road, shown on Assessor’s Map 67 as Parcel 272, and as Lot 1 upon Plan No. 2010-37. Evidence of 
owner’s title is recorded in Book 1302, Page 147 on file at the Nantucket County Registry of Deeds. The site is zoned Residential 10 (R-
10).  

Voting McCarthy, Toole, Koseatac, Thayer, Mondani 
Alternates Poor 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Arthur Reade, Reade, Gullicksen, Hanley, & Gifford LLP 
Public None 
Discussion Reade – Parallels another recent application; explained the circumstances behind the request. In 2010 decision, conditions 

were set for no additional ground cover and no secondary dwelling without ZBA approval; those restrictions were removed 
from the husband’s lot fronting Hull Lane and we are now asking for same modification to remove the conditions as they 
pertain to this lot. 
Toole – This lot meets zoning but has this existing condition. The groundcover issue didn’t materially change from one 
lot to the split to two lots. He thinks the original discussion was about creating an undersized lot; the quid pro quo was no 
more groundcover. 
Mondani – We approved it on the smaller lot; doesn’t see how this is different when it’s a conforming lot. 
McCarthy – Agrees with Mr. Mondani. 

Motion Motion to Approve as requested. (made by: Koseatac) (seconded by: Mondani) 
Vote Carried 4-1//Toole opposed 
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2. 02-20  Nicole Gross and Karl Gross      72 Cato Lane   Beaudette  
Applicants seek a Special Permit pursuant to Sections 139-30 and 139-16.C of the Nantucket Zoning By-Law, to validate an unintentional 
set back intrusion with the siting of a solar hot water heater into the required 10’ side yard set-back. In the alternative, Applicants request 
relief by Variance pursuant to Section 139-32 of the By-Law from the setback provisions of Section 139-16.A. The Locus is situated at 
72 Cato Lane, shown on Assessor’s Map 66 as Parcel 457, and as Lot 2 upon Plan No. 2008-21. Evidence of owner’s title is recorded in 
Book 1152, Page 103 on file at the Nantucket County Registry of Deeds. The site is zoned Residential 10 (R-10). 

Voting McCarthy, Toole, Koseatac, Poor, Mondani 
Alternates Thayer  
Recused None 
Documentation File with associated plans, photos, correspondence, and required documentation 
Representing Richard Beaudette, Vaughan, Dale, Hunter & Beaudette, P.C. 
Public None 
Discussion (1:11) Beaudette – Explained the circumstances behind this request. MGL (Massachusetts General Law) Provisional 40A 

prohibits unusually restricting installation of solar systems and Marcus Silverstein, Zoning Enforcement Officer (ZEO) 
agreed; the building inspector did not. 
McCarthy – Mr. Silverstein’s email encouraged not putting in the setback but recognizes that this positioning was 
necessary. 
Beaudette – There were a number of locations this could have gone but the contractor placed this in the most logical 
place. 
Toole – The owner asked permission multiple times and received approval from the ZEO. He’d have a problem granting 
this if they hadn’t sought permission from Mr. Silverstein. 
Mondani – He’s a little concerned we might be re-adjudicating this. He thinks Mr. Silverstein would say the ZBA didn’t 
have to do anything.  
Antonietti – She spoke with the Building Inspector; he felt that he couldn’t approve it by default. 
Thayer – If this were new construction being placed in the setback, he would say no. That’s not the case here. 
McCarthy – She’s willing to reduce the setback but with conditions. 
Antonietti – When validating, you are validating no more than 8.27’ from the property line. 
Toole – He wants it to reference the validation is for the solar unit only with no other intrusion permitted. 
Thayer – Asked that the Building Department and ZEO get together and come to an agreement that prevents these 
requests in the future. 

Motion Motion to Grant the relief conditioned that it is for the solar only. (made by: Toole) (seconded by: Koseatac) 
Vote Carried 5-0 

 

IV. OTHER BUSINESS 
1. 051-03  Rugged Scott a/k/a Beach Plum 40B      Holland / Posner/Haverty 

DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners non-resident family membership 
privileges and access to the common amenities (Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions 
in Section 3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the “Settlement Agreement”. 
NO NEW INFORMATION HAS BEEN RECEIVED. 
 

V. ADJOURNMENT 
Motion to Adjourn at 1:35 p.m. (made by: Mondani) (seconded by: Toole) Carried unanimously  
 

Sources used during the meeting not found in the files or on the Town website:  
1. None 

 

Submitted by: 
Terry L. Norton 
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RANDOLPH G. SHARP, JR., 
Trustee 

 Randolph G. Sharp Jr. Trust 

 
76 POLPIS ROAD 

 

FILE NO. 03-20 
 

MODIFICATION 
OF PRIOR 

SPECIAL PERMIT 
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Town and County of Nantucket, MA January 28, 2020

Property Information

Property ID 43 177
Location 76 POLPIS RD
Owner SHARP RANDOLPH G JR TR

MAP FOR REFERENCE ONLY 
NOT A LEGAL DOCUMENT

Town and County of Nantucket, MA makes no claims and no
warranties, expressed or implied, concerning the validity or
accuracy of the GIS data presented on this map.

Geometry updated 11/13/2018
Data updated 11/19/2018

1" = 125 ft
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Peter BRAVERMAN & 
Michael ASHNER, Trustees 
WINTHROP NANTUCKET 

NOMINEE TRUST 

 
7-9 SALEM ST.  

2-4 NEW WHALE ST. 
 

FILE NO. 04-20 
 

VARIANCE 
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KRISTIANA KAY SNYDER 

 
3 SOMERSET RD. 

 
 

FILE NO. 05-20 
 
 

SPECIAL PERMIT 
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From: Linda Williams
To: Eleanor Antonietti
Subject: FW: ZONING BOARD
Date: Thursday, January 16, 2020 6:10:20 PM

 
 

From: Kristy Kay <info@kristykay.com> 
Sent: Thursday, January 16, 2020 3:30 PM
To: Linda Williams <Czarinalinda@comcast.net>
Subject: Re: ZONING BOARD
 
Linda, hello!  Permission granted.
 
THANK YOU!
 
Kristy Kay
Principal Designer, KristyKayDesign
617.686.7914
info@kristykay.com
www.KristyKay.com
 
 
On Thursday, January 16, 2020, 2:56:18 PM EST, Linda Williams <czarinalinda@comcast.net> wrote:
 
 

Hi Kristy,

 

Can you send me an email ASAP giving me permission to sign the Zoning Board application to fix your front porch.
I was drafted last night to put the application in and was able to get it in four days past the deadline. I will get you a
copy of it later but need the okay to sign it for you as the owner. Thanks, Linda Williams 508-221-0432
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Beach Plum Village 
Rugged Scott 40B

 

FILE NO. 51-03 
 

DISCUSSION ITEM –  
Implementation of policy outlined in Comp. Permit  
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From: Tucker Holland
To: Eleanor Antonietti
Cc: Peter McEachern; Chris Young; Bert.Turner@yahoo.com; Andrew Vorce; Leslie Snell; Paul Murphy; Marcus

Silverstein
Subject: FW: Proposal to Abutters from Beach Plum Homeowners
Date: Friday, February 07, 2020 2:59:45 PM
Attachments: Beach Plum Abutters Proposal 1-19-20.docx

image001.png
Ltr_ZBA2ZEO_Non-rsdnt mbrshp2BPV Facilities+Withhold COs_8.20.19.pdf

Hi Eleanor,
 
In our interest to see the developer implement the non-resident amenities program required by the
Comprehensive Permit and Settlement Agreement regarding Beach Plum Village (see attached prior
materials), we would like to bring these current facts to the ZBA’s attention. While we have made a
good faith effort to try to help the developer and homeowners association construct and offer a
program in line with what we believe to be the original intent, we have been unable to make
meaningful progress on this matter.
 
After half a year of waiting, we recently received from the developer and the Beach Plum Village
Homeowners the attached 1-page proposal. You will see it is light on detail, and we have not
received answers to our material questions (noted below). Further, we do not believe the proposal
to be “of comparable fee structure” to the homeowners, as required.
 
Regarding a yearly fee methodology, we believe a pro-rated amount based on HOA costs that have a
nexus to the amenities being offered – and properly discounting for any restrictions that might be
imposed on non-residents only – seems a reasonable approach to us. However, we have been
unequivocal that a $30,000 initiation fee is not acceptable, nor do we believe it was ever intended
that neighbors impacted by the 40B development underwrite the developer’s cost of development.
 We believe this is a thinly veiled attempt to discourage neighboring year-round residents from
partaking in the amenities that the developer and Beach Plum Village is required to offer.
 
The homeowners have equity that is tangible, that presumably increases in value over time, based
on their purchase in Beach Plum Village.  They purchased a house in a neighborhood, one that was
approved based on the fact that surrounding neighbors would have shared access to their amenities.
This aspect was part of the program they bought into. There is no evidence that there is a separate
“club” which they joined.
 
Unfortunately, the developer is trying to put the burden on his clients and surrounding year-
rounders to resolve this. The developer made the original agreement in order to get the project
underway, years before the eventual Beach Plum homeowners were involved.  And, it has become
clear that the developer did not take sufficient efforts to ensure the eventual buyers in Beach Plum
Village were fully aware of this provision when they purchased their home. It is unfortunate, yet we
do not believe it absolves the responsibility to follow through on the program in a manner consistent
with the original documentation and intent.
 

We request your assistance. We plan to attend the ZBA meeting on February 13th. In the absence of
being able to arrive at a reasonable man’s / reasonable woman’s approach to implementing the
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Proposal to Abutters from Beach Plum Homeowners



1. On or about March 15, 2020, a letter/email will be sent to prospective joiners.  It will indicate that up to ten joiners will be permitted to utilize Beach Plum amenities – pool, gym, tennis court and play area.  Prospective joiners will be given 45 days to indicate interest.



2. The communication shall include the following requirements:



a. A one-time initiation fee of $30,000 to be paid on or before June 1, 2020.  In the event a joiner subsequently decides not to rejoin, 80% of the fee shall be returned.



b. A yearly maintenance fee shall be imposed, equal to 76%* of assessments paid by Beach Plum homeowners.  The 2020-21 budget has not been finalized but it is anticipated that the fee will be between $3,500 - $4,000 plus any cost attributable to the BOH requirement for an attendant to be present during pool hours.



3. Conditions relating to usage and number of joiners:



a. The number of joiners shall be restricted to those who accept the invitation for the 2020-21 year.



b. Usage will be monitored by a key or pass system which is the same as for Beach Plum homeowners.



c. The key/pass shall be returnable to the Beach Plum Property Manager at the end of each season; i.e., the day the pool closes.















[bookmark: _GoBack]*This figure represents the portion of the current assessment attributable to the maintenance of the amenities available to joiners.
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August 2nd, 2019 
 
Zoning Board of Appeals 
Attn: Susan McCarthy, Chair 
c/o Nantucket Planning Office 
2 Fairgrounds Road 
Nantucket, MA  02554 
 
Dear Chair McCarthy and members of the ZBA, 
 
Thank you for the work that you do on behalf of Nantucket. We are writing today to ask for your 
assistance. 
 
The attached documentation illustrates that the developer of Beach Plum Village is obligated, and 
furthermore freely agreed, to make available a minimum of ten (10) and a maximum of thirty (30) non-
resident family memberships for use of the common amenities (i.e., clubhouse, pool, lawn, tennis) at 
Beach Plum Village for residents residing within certain proximity to the development. Please see 
Section 3.2(o) and Exhibit D of the “Decision on Application of Rugged Scott LLC As Modified Pursuant to 
the ‘Agreement and Stipulation for Entry of Judgement’ in Housing Appeals Committee Docket No. 04-
13” as well as Section 9 of the “Settlement Agreement”. 
 
Over a decade later, the developer has not implemented this non-resident program. 
 
We understand the developer has retained control of the Homeowners Association at this point, so it 
would appear the ability to act is in their hands. 
 
In the attached correspondence with the developer, you will see that the developer suggests that he 
plans to wait until all units are sold before implementing this policy. We see nothing in the Decision or 
Settlement Agreement that states that need be the case. 
 
One would think it reasonable that, initially, before the amenities had been developed, that a non-
resident program may not be in place. We would agree that to be very reasonable. However, in this 
case, not only has the pool, for example, been built – it has been rebuilt. Residents of Beach Plum Village 
have been enjoying the common amenities for years. As they should. 
 
We understand that this non-resident program was intended to be a kind of community benefit and that 
the developer states they are interested in helping the year-round community through their housing 
programs. We also understand it could provide a lessening of the shared expense burden to the year-
round as well as seasonal homeowners at Beach Plum Village were the non-resident membership 
program to be in place. As year-round residents, we are struggling to see how these facts and 
representations square with the developer not having previously implemented this simple program 
which the developer committed to do…? 
 
We simply would like the developer to perform, finally, on the obligation without further delay. In 
addition to each of us having a potential interest in non-resident membership (dependent on program 
guidelines and pricing), we each, also, would like to be part of the representative group of abutters to 
review and discuss the proposed guidelines for the program with the developer / Homeowners 
Association as provided for in the Settlement Agreement. 







 
We believe the developer to be in violation of both the Comprehensive Permit and the Settlement 
Agreement. We are not sure if a (re)opening of a public hearing is the next appropriate step, yet we 
would greatly value your guidance and attention to drive this matter to resolution without further 
unnecessary delay on the part of the developer. 
 
Surely life would be easier for all if folks would just do the right thing. 
 
Indeed, at any point over the past decade the developer could have come up with the guidelines and 
implemented the program if they so choose. Apparently in this case, it is going to take an authority 
compelling them to do so. 
 
With best regards, 
 
Chris Freeman, 14 Seikinnow Place 
Tucker Holland, 5 Seikinnow Place 
Peter McEachern, 2 Seikinnow Place 
Bert Turner, 11 Seikinnow Place 
Chris Young, 12 Seikinnow Place 
 
Attachments (6) 
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HOUSING APPEALS COMMIITEE 
Werner Lohe, Chairman 


Shelagh Ellman-Pearl, Hearing Officer 
Robert Dickens Smith, Research Counsel 


Lorraine Nessar, Clerk 
617-573-1520 
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CERTIFICATION OF THE PUBLIC RECORD 


I certify and attest that the attached copy of the filed Agreement and Stipulation for 
Entry of Judgment in the case of Rugged Scott, LLC v. Nantucket Board of Appeals, 
No. 2004-13, which I have initialed and dated, is a true copy of the document filed with the 
records of the Housing Appeals Committee. 


In WITNESS WHEREOF I have hereunto set my hand and seal. 


02/02/06 
(Date) 


N.b. 


I 00 Cambridge Street, 3rd Floor 
Boston, Massachusetts 02114 
Phone: 617-573-1520 Fax: 617-573-1515 
www.mass.gov/dhcd/components/hac 


Lorraine Nessar, Clerk 
Keeper of the Records 
Housing Appeals Committee 
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COMMONWEALTH OF MASSACHUSETTS 


NANTUCKET, ss. 


RUGGED SCOTT LLC, . Appellant 
v. 


TOWN OF NANTUCKET 
ZONING BOARD OF 
APPEALS, 


and 


LISA DIAS, 


Appellee 


Intervenor 


DEPARTMENT OF HOUSING AND 
COMMUNITY DEVELOPMENT 


HOUSING APPEALS COMMITTEE 
DOCKET NO. 04-13 


[~ C€ © ~ D 07 fE {i)' 
WJ FEB - 1 2005 ~ 
By 


AGREEMENT AND STIPULATION FOR ENTRY OF JUDGMENT 


Now come Rugged Scott, LLC ("Rugged Scott") and the Town of Nantucket 


Zoning Board of Appeals ("the Board"), the Appellant and Appellee in the above-entitled 


action (the "parties"), and stipulate and agree that the Housing Appeals Committee shall 


enter a Decision on Stipulation and/or other Order approving the attached "Town of 


Nantucket Zoning Board of Appeals File No. 051-03 Decision on Application of Rugged 


Scott LLC As Modified Pursuant to the 'Agreement and Stipulation for Entry of 


Judgment' in Housing Appeals Committee Docket No. 04-13" (the "Modified 


Decision'') as the Comprehensive Permit for this project. 


I. GRANT OF COMPREHENSIVE PERMIT 


The parties agree that by entering into this Agreement and Stipulation for Entry of 


Judgment, through the execution hereof by their respective counsel, they agree to, and are 
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bound by the terms of the Modified Decision, whether or not this Agreement and 


Stipulation for Entry of Judgment is approved by the Housing Appeals Committee. 


II. BINDING AGREEMENT 


This Agreement and Stipulation for Entry of Judgment shall be enforceable as a 


Decision, Order, and/or Judgment of the Housing Appeals Committee, shall not be 


extinguished by merger as a result of incorporation in such Decision, Order and/or 


Judgment, shall in all events survive such Decision, Order and/or Judgment and be 


forever binding upon the parties, their heirs, successors and assigns; and shall retain its 


independent legal significance as a legally enforceable Agreement, whether or not 


approved by the Housing Appeals Committee. The parties agree that they will not appeal 


said Decision, Order, and/or Judgment, expressly waiving any right of appeal, whether 


statutory or otherwise, and acknowledge that they have been fully represented by counsel 


and informed of their rights, and that they have voluntarily entered into this Agreement 


and Stipulation for Entry of Judgment. 


The Appellant, 
Rugged Scott, LLC 
By its Attorney, 


(ii.~ 
Peter L. Freeman 
BBO# 179140 
Freeman Law Group 
86 Willow Street - Suite 6 
Yarmouthport, MA. 02675 
508-362-4700 
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APPROVED: 


Date: ------


Bk: 01010 Pg: 4 


Housing Appeals Committee, 


Werner Lohe, Chairman 


Shelagh Ellman-Pearl, Hearing Officer 
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CERTIFICATE OF SERVICE 


I, Peter L: Freeman, do hereby certify that this day I served a true copy of the 
within Joint Motion of Appellant and Appellee to Adopt Agreement and Stipulation for 
Entry of Judgment, and to Stay Proceedings Pending Consideration of Motion and 
Agreement and Stipulation for Entry of Judgment by mailing same first class mail, 
postage paid to: 


Jonathan D. Witten, Esquire 
Daley and Witten, LLC 
156 Duck Hill Road 
Duxbury, MA 02332 


Kimberly Saillant, Esquire 
Duetsch Williams PC 
99 Summer Street 
Boston, MA 02110 


DATED: February 1, 2005 


Peter!&e~ 
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TOWN OF NANTUCKET 
ZONING BOARD OF APPEALS 


FILE NO. 051-03 


DECISION ON APPLICATION OF RUGGED scon LLC 


AS MODIFIED PURSUANT TO THE "AGREEMENT AND STIPULATION FOR 
ENTRY OF JUDGMENT" IN HOUSING APPEALS COMMITIEE DOCKET NO. 


04-13 


COMPREHENSIVE PERMIT 
FOR THE RUGGED SCOTT LLC DEVELOPMENT 


15, 19 Rugged Road and 6, 8 Scott's Way (aka Scotts Way) 
Assessor's Map 67, Parcels 170, 170.1, 170.2 and 170.3, Plan Book 21, Page 106, Lots 19A, 


19B, 19C and 19D, Deed Reference 761/53, zoned Llmited-Use-General-2 


I. BACKGROUND OF APPLICATION 


An application for a Comprehensive Permit pursuant to Massachusetts General Laws 
("MGL') Chapter 40B, Sections (§) 20-23 ("the statute") for 72 units of housing was filed with the 
Nantucket Zoning Board of Appeals ("the ZBA") by Rugged Scott LLC (the "Applicanr 
hereinafter) on April 30, 2003. The Applicant agreed that the initial Public Hearing could be 
scheduled for July 31, 2003 and granted an extension, which was duly filed with the Nantucket 
Town Clerk. The location of the property that is the subject of this application is four separate 
parcels at 15 and 19 Rugged Road and 6 and 8 Scott's Way. Notice of the Public Hearing on the 
Application was duly posted in the Town and County Building, was mailed to the Applicant, 
abutters, owners of land directly opposite on any public or private street or way, abutters to the 
abutters within three hundred feet of the property lines of the subject property, the Nantucket 
Planning Board and other Town Agencies, and was published in the Nantucket Inquirer and 
Mirrornewspaper on July 10 and 17, 2003. A Public Hearing on the Application was first held in 
the Large Group Instruction Room of the Nantucket High School, 10 Surfside Road, Nantucket, 
Massachusetts at 6:00 PM on July 31, 2003, and was continued to September 25, 2003, October 
30, 2003, November 20, 2003, December 17, 2003, January 29, 2004, February 19, 2004, and 
again to March 17, 2004, during which the ZBA, the neighbors, and other concerned parties 
discussed changes to the plan with the Applicant. The public hearing was closed on March 17, 
2004. The ZBA was assisted by Mr. Edward Marchant, a consultant, hired to advise on the 40B 
statute and procedural questions. The ZBA also received a report from the Nantucket Planning 
Board, dated October 27, 2003, which commented on requested waivers, traffic issues, density, 
lot layout, housing type and location. The members of the ZBA hearing this application were Mr. 
Edward J. Sanford, Chairman, Mr. C. Richard Loftin, Mr. Edward Murphy, Mrs. Nancy J. Sevrens, 
and Mr. David R. Wiley. 


The ZBA has adopted no local rules and regulations governing applications filed pursuant 
to MGL Chapter 40B, and accordingly, the model rules prepared by the Commonwealth of 
Massachusetts, Department of Housing and Community Development (DHCD), are the rules 
applicable to this Application. 


The Public Record of this Decision includes, but is not limited to, the Application, 
including reports, plans, and specifications, supplemental materials listed in Exhibit B; the 
correspondence between the Applicant and the ZBA, agency and peer review reports, written 
material received during the public process; and such other information on file with the ZBA at the 
Nantucket Zoning Board of Appeals office. 


The ZBA issued a Decision on this Application dated May 25, 2004, granting a 
Comprehensive Permit for construction of forty (40) units, with numerous conditions. The 
Applicant appealed the Decision to the Commonwealth of Massachusetts Housing Appeals 
Committee (Docket No. 04-13); and there was also an appeal of the Decision in Nantucket 
Superior Court (Lisa P. Dias, and Kenneth F. Dias and Lisa P. Dias as Trustees of Daisey 
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Nominee Trust, and Peter Paul Meerbergen, and Nantucket Land Council, Inc., Plaintiffs, v. Town 
of Nantucket Zoning Board of Appeals, et al, Nantucket Superior Court Civil Docket No. 04-15. 


This modified Decision restates the original Decision in its entirety, but with the 
revisions that have been agreed to between the ZBA and the Applicant, with the intention 
that this modified Decision shall be attached to the "Agreement and Stipulation for Entry 
of Judgment" signed by counsel for the Applicant and the ZBA and submitted to the 
Housing Appeals Committee in full settlement of the Applicant's appeal to the Housing 
Appeals Committee. 


II. BACKGROUND OF MGL CHAPTER 408 


This is an application, pursuant to MGL Chapter 40B, § 20-23, for a Comprehensive 
Permit for the construction of 72 dwelling units in single-family and duplex structures. During the 
public hearing, the ZBA voted 3-2, with Sanford, Sevrens, Murphy in favor and Loftin and Wiley 
opposed, on January 29, 2004, to support a maximum o.f 40 dwelling units consisting of 26 
market-rate, ten (10) affordable (see 111,8(2) below). Such revision eliminated 32 dwelling units 
from the original application due to density concerns and based on housing needs. The unit 
program was further modified during negotiations that resulted in the full settlement of the 
Applicant's appeal of the May 25, 2004 ZBA decision to consist of a maximum of 44 dwelling 
units including eleven (11) affordable and 33 market rate units. All units will be detached single­
family homes in fee simple ownership, which the ZBA found to be consistent with the 
neighborhood. The housing is proposed pursuant to the Housing Starts Program of the Mass 
Housing Finance Agency (MHFA). 25% of the units or eleven units will be sold to households 
whose annual incomes do not exceed 80% of the annual median income for Nantucket as 
defined by the U.S. Department of Housing and Urban Development ("HUD"), with no more than 
30% of their annual income going toward their interest and principal mortgage payments, real 
estate taxes, insurance, private mortgage insurance and any homeowners' association fees, 
hereinafter referred to as the "affordable units". 


Ill. THE PUBLIC HEARING 


A. Jurisdictional Regulrements 


At the first Public Hearing, Mr. Marchant gave a detailed presentation regarding the MGL 
Chapter 40B process and the floor was open for questions from the public. Mr. Marchant 
explained how the Applicant satisfied the jurisdictional requirements of the statute (see D. 
Findings of Fact below) as well as the ZBA's role as the local permitting granting authority. 


B. Proiect Description 


The Applicant, represented by Mr. Joshua Posner, principal, outlined the Rugged Scott 
LLC Development proposal, with the assistance of the Applicant's consulting architect. Mr. 
Christopher Dal mus, AIA, of Design Associates, Inc.; consulting engineer, Mr. Dan Malloy, PE, 
Senior Project Manager of Cullinan Engineering, Inc; and the Applicant's counsel, Mr. Arthur 
Reade. As previously stated, the initial project proposed the construction of 72 dwelling units in 
single-family and duplex structures. 


1.) Physical Characteristics 


The land is a 10.0 +/-acre, vacant, wooded, site. The surrounding area is residential. 
Immediately abutting properties to the east and west contain single-family dwellings and 
outbuildings on lots of 50,000 to 80,000 square feet or greater. These properties are within the 
Limited-Use General-2 (LUG-2) zoning district, as is the subject site. To the north of the site, 
immediately across a paved private way, known as Rugged Road, is an area zoned Residential-2 
(R-2) with a minimum lot size requirement of 20,000 square feet Most lots in the area have been 
improved with single-family dwellings. To the south, across a separate dirt, private way, known as 
Scott's Way, is a 66. 7 +/- acre, wooded, tract of land that is part of a Boy Scout camp. The site is 
level and .the underlying soil type is "Evesboro association" according to the Soil Survey of 
Nantucket County Massachusetts. It is described as "Nearly level and gently sloping, excessively 
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drained, sandy soils formed in outwash deposits." There is a sewer line and water line proximate 
the Locus on Rugged Road. 


2.) · Affordability 


The proposed prices for the eleven (11) affordable units are estimated to be 
approximately between $218,000 and $235,000 for the three (3) and four (4) bedroom homes, 
respectively, based upon current income guide-lines and the proforma submitted by the 
Applicant dated July 28, 2003. The maximum sales price would be based upon an assumption 
that no more than 30% of their annual income would be used for interest and principal mortgage 
payments, real estate taxes, insurance, private mortgage insurance and any Homeowners' 
Association fees. 


Final prices for the affordable units shall be established in accordance with State regulations and 
NHNC requirements prior to unit marketing based upon pertinent income data and MassHousing 
or, if applicable, in accordance with the appropriate DHCD Guidelines for "Housing Programs in 
which Funding is Provided Through a Non-governmental Entity" in effect at the time the initial 
lottery is done. A "window of affordability" shall be created for the eleven (11) affordable units in 
that, although household eligibility will be based upon 80% or less of median family income, the 
initial sales prices for the eleven (11) affordable units will be established by assuming that 
household median family income is no greater than 70% of median family income. 


C. Public Comment 


At each session of the Public Hearing, the ZBA asked for public comment. Many 
residents from the surrounding area and other interested parties spoke at various times. They 
expressed concerns about density, traffic, drainage, site plan design, noise, and other "quality of 
life" issues. The ZBA also received many questions about the pro fonma and the ability of the 
development to maintain long-term affordability. 


In addition to input from several pertinent Town departments, including a report from the 
Nantucket Planning Board, dated October 27, 2003, which commented and made 
recommendations on the requested waivers, traffic issues, density, lot layout, housing type, 
buffers and location, the ZBA retained two (2) engineering firms at the Applicant's expense to 
conduct a peer review of the traffic and engineering submittals. The engineering peer review 
report submitted by .Horsley and Witten, the ZBA's engineering consultant, is dated July 3, 2003, 
revised July 25, 2003 and updated March 26, 2004, and the traffic peer review report by Rizzo 
and Associates, the ZBA's traffic consultant, is dated October 2, 2003 and updated October 21, 
2003. 


D. Findings of Fact 


1. The ZBA has jurisdiction to issue a comprehensive permit in 
accordance with the Act, in accordance with the following: 


a. The Applicant, Rugged Scott LLC, is a limited dividend 
corporation within the meaning of the Act. 


b. The MassHousing Housing Starts Program (the "Program") has 
been accepted as an eligible program under the Act by the 
Housing Appeals Committee. The Applicant proposes to fund the 
project with funding from MassHousing. The Applicant has 
received a Project Eligibility letter, pursuant to 760 CMR 31.01 
(2), for the project from MassHousing; therefore, the Applicant 
fulfills the requirement of 760 CMR 31.01 (1)(b) that: "The project 
shall be fundable by a subsidizing agency under a low and 
moderate income subsidy program." Thus, the project complies 
with the regulations concerning fundability by a subsidizing 
agency. Construction financing by a private bank lender 
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operating under the New England Fund program of the Federal 
Home Loan Bank of Boston may be allowed provided that 
MassHousing remains the Project Administrator overseeing 
enforcement of the terms of the Regulatory and Monitoring 
Agreements and written permission from MassHousing and 
DHCD is received. 


The Applicant has demonstrated that it has control of the 
property by providing the ZBA with a copy of the deed conveying 
the title in the property from Steven C. Jemison, aka Stephen C. 
Jemison, to the Applicant, Rugged Scott LLC c/o Rising Tide 
Development LLC, dated June 8, 2000, and recorded at the 
Nantucket Registry of Deeds, Deed Book 761, Page 53. 


2. The Project is consistent with local.needs: 


a. Based on the statistics maintained by DHCD and presented by 
the Applicant, the Town has fallen significantly short (only 
2.48%) of the goal of 10% of its year-round housing units 
dedicated to low and moderate-income level households. This is 
despite the fact that the Town and Nantucket Housing Authority 
(NHA) has produced 100 units of MGL Chapter 40B eligible 
housing based upon the DHCD inventory dated October 1, 2001 
updated to April 24, 2002, and there have been numerous 
housing initiatives, including actions taken at recent Annual 
Town Meetings, all in an effort to meet the substantial community 
need for housing. 


b. Although the proposed density is significantly above that allowed 
by the current zoning district (LUG-2), the ZBA finds both higher 
and lower actual density within the area. The ZBA required 
modifications including a 39% decrease in the number of units, 
restriction of one dwelling unit per lot, creation of meaningful 
buffer areas, a 50~foot building setback line and other site 
changes agreed upon with the Applicant through the public 
hearing and meeting process that have significantly reduced 
and/or mitigated the impacts to the neighborhood. 


3. The Project raises significant local health and safety issues: 


a. The Project must rely on municipal sewer and water service in 
order to support the density of development proposed by the 
Applicant. The project is within the Public Wellhead Recharge 
Overlay District. If on-site septic systems were proposed, the 
project would have an adverse impact on the Island's sole 
source aquifer. The nearest connections to public water and 
sewer are adjacent to the site, however the existing sewer line 
has reached capacity at a location far from the site at Newtown 
Road (a.k.a. New Town Road). The existing sewer line cannot 
receive substantial amounts of additional flow and a bypass 
sewer line needs to be constructed between Newtown Road 
(a.k.a. New Town Road) to a point near the Rotary. Construction 
of this bypass sewer line is essential to the issuance of a building 
permit for this project. 


There are no constructed pedestrian facilities along Scott's Way, 
a dirt road. The nearest interconnected pedestrian and bicycle 
path is on Surfside Road although a planned facility along 
Fairgrounds Road is anticipated in the near future. The lack of 
these facilities is deemed to be an unsafe situation for 
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pedestrians and bicyclists given the level of vehicular traffic 
proposed for the site. Although a combined bicycle and 
pedestrian path along the north side of Rugged Road exists, 
which path was installed as a condition of the nearby 19-lot 
"Seikinnow Place" subdivision, the path would be inadequate to 
serve the needs of the future residents of the area. As with any 
comparable subdivision, sidewalks through the site are 
necessary to ensure pedestrian and bicycle safety. Scott's Way 
must be upgraded from its current condition to accommodate the 
additional traffic generated from this development. 


b. To mitigate the traffic impacts identified in b., above, the ZBA 
believes that construction of interior sidewalks, construction of 
Scott's Way and an extension of a bike path along Scott's Way 
are minimum requirements necessary to ensure vehicular, 
pedestrian, and bicycle safety to and from the site. In addition, 
off-site improvements are warranted because of the project's 
impact on traffic in the immediate area. The ZBA hereby requires 
the contribution of $35,555* to be placed in a segregated 
account prior to the issuance of a building permit, administered 
by the ZBA or its designee, for traffic mitigation measures within 
a one-mile radius of the site. 


• Calculated as follows: $24,000=Cost of Bus Pull out 
$40,000=Cost of Fairgrounds Road/Old South Road Intersection Reconstrudion 
$64,000 x 40rl2 (unit redudion)=$35,555 


Source of Costs: 3/17/04 Memo, Nantucket Electric Land Purchase by Doug Unruh 


E. ZBA Discussion and Vote 


After ZBA discussion at its meeting held on May 24, 2004, a Motion was made 
by Edward Murphy, seconded by C. Richard Loftin, to approve the Comprehensive Permit, 
and to allow only those exceptions from the Nantucket local By-laws and regulations, as 
shown on Exhibit A attached hereto and incorporated herein by reference, and to 
incorporate CONDITIONS Into the Comprehensive Permit. The ZBA finds that relaxing 
certain restrictions are necessary to ensure affordability, but that the following conditions 
and restrictions are necessary to protect the public health, safety and environment and 
that such conditions and restrictions would not make the project uneconomic. 


CONDITIONS 


1. General 


1.1 The Project shall be constructed in substantial compliance with the following 
plans of record subject to final revisions as stated herein. Any deviation, ruled by 
the ZBA to be substantial, from these plans and/or directly related conditions and 
documents shall be a modification of this Comprehensive Permit by the ZBA as 
set forth in 760 CMR 31.03. 


• "Conceptual Plan" (4 sheets) dated April 28, 2003 by Weinmayr 
Associates, Inc. 


• "PRELIMINARY COMPREHENSIVE PERMIT PLANS, PROPOSED 
HOUSING FOR RUGGED ROAD AND SCOTTS WAY' (6 sheets) 
by Cullinan Engineering Co., Inc., dated April 30, 2003. 


• OVERALL LAYOUT PLAN, PROPOSED HOUSING FOR RUGGED 
ROAD AND SCOTTS WAY" (1 sheet) by Cullinan Engineering Co., 
Inc., dated September 24, 2003. · 


• Drawing D15.28 "conceptual plan" dated February 17, 2004 and 
"mark-up" dated February 19, 2004 by Weinmayr Associates, Inc. 


• "Comprehensive Permit Application for Rising Tide LLC by Design 
Associates, Inc., dated April 2, 2003, (3 sheets) 
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' 1.2 Revisions to plans. The following revisions shall be made to the plans to be ·, 
' submitted to the ZBA for final approval as required by 4.1 below: • 


1.2.1 The project shall be limited to no more than 44 detached, single-
family dwelling units, 33 market rate units and, eleven (11) 
restricted to households at or below 80% of median family 
income as defined by HUD all held in fee simple. Total bedrooms 
for the site shall not exceed 155 and no unit shall have more 
than four (4) bedrooms. Total square footage (not including 
garages, basements and clubhouse) shall not exceed 85,500 
square feet of habitable space. The clubhouse shall be limited to 
a maximum ground cover of 2,500 square feet. All plans, building 
schedules, etc. will be amended so as to address these limits. 


1.2.2 The final plan will show Road 'A", Road "B', Road 'C" and Road 
"E'; with Road 'D" being eliminated. Roads 'A", 'B", and 'E" will 
be fee-simple lots to be conveyed to the Homeowners 
Association (see 3.1 ). Road 'C" will be an easement. The Roads 
shall be designated with names to be approved by the ZBA on 
the final plans. 


1.2.3 Road 'A" shall be constructed to a width of 24 feet between 
curbs except ( 1) between its intersection with Rugged Road to its 
intersection with Road 'E" and, (2) between its intersection with 
Scott's Way to its intersection with Road 'C". In these two areas, 
the width shall be 20 feet between curbs and the pavement shall 
be marked with a 'no parking" yellow line on both sides of the 
road. The western side of Road 'A" shall be appropriately 
marked as "no parking." Additional signage may be required at 
the discretion of the ZBA. 


1.2.4 Road 'B" shall be constructed to a width of 18 feet between 
curbs and the pavement shall be marked with a "no parking" 
yellow line on the eastern side of the road and both sides of the 
road between Scott's Way and Road "C'. ' Additional signage 
may be required at the discretion of the ZBA. 


1.2.5 Road 'C' shall be paved, 16 feet in width, similar to Roads 'A' 
and 'B'. 


1.2.6 Twenty-five-foot wide perimeter lots to be owned by the 
Association, comprising a "no-disturb" buffer area as further · 
discussed at 2. 7 below, shall be shown upon the final plan. 


1.2.7 Interior sidewalks shall be constructed of brick pavers. 


1.2.8 Driveway aprons shall be shown on the plans. 


1.2.9 All parking areas shall be identified including the designation of 
all impervious improvements. 


1.2.10 The final plans shall show a "hybrid" drainage system that 
incorporates the use of vegetative swales to the extent 
practicable and without the necessity of impacting proposed 'no 
disturb" buffer areas or existing trees. The ZBA must receive 
final comments from the ZBA's consulting engineers and the 
Wannacomet Water Company reviewing the adequacy of the 
final drainage system design. 


1.3 Subsequent to the end of all applicable appeal periods and prior to the com-
mencement of construction, the Applicant shall record this Decision in the Nan-
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tucket Registry of Deeds senior to any other liens on the property, and shall 
provide the ZBA and the Building Department, including the Zoning Enforcement 
Officer, with documentation of the filing of this Decision or a copy of the Decision 
with all recording information thereon. 


The Applicant shall submit to the Historic District Commission ("HDC") the items 
listed in 4.1 a., f., g. and h. of this Decision and all information normally submitted 
to the HDC for a Certificate of Appropriateness ("COA") no later than 60 days· 
prior to submitting the above plans to the ZBA. The Applicant shall meet in a 
reasonable manner with the HDC and make best efforts to satisfy HDC 
suggestions, requests and comments. The Applicant shall request in writing that 
the HDC prepare a formal comment letter for submission to the ZBA. Assuming 
that the HDC is willing to submit such a letter, the ZBA will review all HDC 
comments and make a Decision related to incorporating some or all of the HDC 
comments into the final plans. The ZBA retains final review authority on HDC­
related design parameters on the above listed final plans and other documents 
relating to the initial permitting of the subject project. 


The Applicant shall submit final architectural plans approved by the ZBA for the 
structures that are part of the project to the Building Department and the HOC. 
Final occupancy of all structures shall require a Certificate of Occupancy issued 
by the Building Department. The Applicant shall request inspections of completed 
buildings by the HDC staff and the ZBA hereby designates HDC staff as its agent 
to sign-off on the building permit card, confirming that the structure meets the 
requirements of the final ZBA approved plans. 


After the issuance of a building permit, the ZBA hereby designates the HDC to 
review and approve any changes in accordance with their normal reviews that 
are not inconsistent with the original ZBA approval, by issuance of a COA. 


1.5 This Comprehensive Permit shall not be transferable without the prior written 
approval of the ZBA. 


1.6 The Applicant shall not cause any further site disturbance until all penmits 
pursuant to 1.9 below have been issued and no tree removal, grading or layout, 
construction of roadways, drainage or other site disturbance shall be undertaken 
prior to the receipt of final approval of all required plans and legal documents 
required herein including but not limited to conditions contained in 1.2, 1.3, 1.4, 
2.1, 2.2, 4.1, and 4. 7, and the completion of any applicable appeal periods and/or 
the conclusion of any appeal(s) or legal action(s) except for: 


(1) Surveying activities at the perimeter of the site; 
(2) Those activities necessary to conduct the endangered species study 


required by 1.9 below. Additional site testing of soil types and 
archaeology may commence, subject to the above conditions 
regarding tree removal/alteration. 


(3) Other related testing, the exact nature of which is not known, but is 
related to environmental/archaeological/historic resource issues, 
may also occur subject to prior written notification to the ZBA to 
commencement of such disturbance. 


The Applicant shall utilize the least intrusive means to conduct the activities 
described above such as hand-auger test pits. The Applicant shall not cause any 
trees greater than 4-inch caliper or 5 feet in height to be removed or significantly 
altered for the above-described activities. Minor, minimal removal of branches 
and shrubs for surveying sight lines and as part of on-site investigation shall be 
the only disturbance to the existing vegetation. 


As a condition of this approval, the Applicant shall exercise care to not impact the 
intent of the "no disturb' buffer area's purpose of protecting adjacent residences 
from the visual and noise impacts by excessively trimming trees or trampling low-
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lying shrubs and brush. The ZBA reserves the right to require additional 
screening, including but not limited to the planting of new trees and/or shrubs 
beyond those required by 2. 7 below, if it is presented with evidence that these 
above conditions have been violated. 


The Applicant shall retain mature, healthy trees, as is practicable, within the 
general area to be disturbed by roadway and house construction consistent with 
the landscape plan required by 4.1g. 


1. 7 Except to the extent modified by the conditions, the Applicant shall be bound by 
the submissions contained in the Application (as revised) for approval and shall 
be bound by the representations made by it, or on its behalf, at the public 
hearings and meetings held to consider the granting of this permit. 


1.8 The terms, provisions, and conditions of this Decision shall bind, burden, and 
benefit the successors and assigns of the Applicant and run with the land. 


1.9 The Applicant shall provide the following permits and/or documentation of 
compliance with the following environmental programs and or requirements 
before any site clearing: 


• Massachusetts Historical Commission (MHC) 
• Sewer Extension Permit, Department of Environmental Protection (DEP) 
• Massachusetts Environmental Policy Act (MEPA) 
• Massachusetts Endangered Species Act (MESA) 
• Environmental Protection Agency (EPA) 


It is a condition of this Decision that the above listed State and/or Federal 
requirements shall be met by the Applicant. 


2. Programmatic Issues 


2.1 The Applicant must identify an independent monitoring agent, acceptable to the 
ZBA, to monitor the project, pursuant to the Regulatory Agreement described in 
2.2 below. The Applicant shall bear all reasonable costs for the monitoring 
agent's contract/services. The Nantucket Housing Office (NHO) as designated by 
the Nantucket Housing Authority (NHA) and/or the Citizens' Housing and Plan­
ning Association, of Boston, Massachusetts ('CHAPA') have been identified by 
the Applicant as potential monitoring agents, and either is acceptable to the ZBA. 


2.2 The Applicant, the ZBA, and NHA-NHO/CHAPA, shall execute a Regulatory 
Agreement, subject to the review and approval of Town Counsel prior to 
recording in the Nantucket Registry of Deeds, which shall incorporate without 
limitation the following conditions as to affordability: 


a.) Twenty-five (25%) percent of the units shall remain affordable in 
perpetuity or for as long as the project does not comply with local 
requirements, whichever is longer. Except as hereinafter stated, such 
units shall be sold to households whose annual income, adjusted for 
family size, does not exceed 80% percent of the median family income 
for Nantucket as defined by HUD. A Deed Rider, subject tci the review 
and approval of Town Counsel, shall be executed and recorded for each 


affordable unit. Applicant agrees that prior to the closing of the first 
affordable unit, Applicant will modify the form of Deed Rider used for the 
affordable units to include any additional reasonable provisions that will 
further protect the long-term affordability of the affordable unit, if such 
language is provided to the Applicant by the monitoring agent and/or 
ZBA in a timely manner. The purpose of this condition is to ensure that 


8 







.. 


b.) 


c.) 


Bk: 01010 Pg: 14 


the actual Deed Rider used and recorded reflects the then current "state­
of-the-art" for such deed riders to ensure that affordable units are 
protected for the longest possible legal period and to minimize the risk 
that such homes may be lost for any reason as an affordable housing 
resource. 


The affordable units shall be marketed and sold to the fullest extent 
legally permissible, with preference for Nantucket residents, with 
monitoring of the lottery process by the ZBA or its designee. 


Any mortgage loan to an affordable unit owner/buyer that is secured by 
any of the eleven (11) affordable units shall be subject to the perpetual 
MGL Chapter 408 affordability requirement that is a fundamental 
condition of this Comprehensive Permit, unless Applicant/owner/buyer 
can demonstrate to the ZBA through clear and convincing evidence that 
this requirement prevents affordable unit buyers from securing 
reasonable mortgage loan financing satisfactory to allow the timely sale 
of the affordable units, despite Applicant's/owner's/buyer's best efforts to 
identify acceptable lenders willing to make such subordinated loans. Best 
efforts by the Applicant/owner/buyer would have to include earnest and 
timely discussions with local lenders, particularly with those that have 
participated as mortgage lenders in the NHNC program. 


2.3 Prior to the start of construction, the Applicant shall record the aforesaid 
Regulatory Agreement, after execution by all required parties, at the Nantucket 
Registry of Deeds, with a marginal reference to the deed or deeds for the Locus 
to the Applicant. 


2.4 Applicant shall submit an audited cost certification of all revenues and expenses, 
including any rebates received from suppliers, prepared by a Certified Public 
Accountant acceptable to the Monitoring Agent. Such cost certification shall 
comply with the requirements established by the Monitoring Agent in 
conformance with MGL 408 guidelines. 


2.5 The Applicant shall employ no fewer than six (6) distinct styles of homes in 
accordance with a chart submitted by the Applicant entitled "Unit Program" dated 
February 19, 2004 (see Exhibit E, the "Chart"). Although the chart shows only 
four (4) styles, there will be distinctions among the designs subject to final 
approval by the ZBA. The units will generally correspond to the unit sizes 
contained in the Chart. No three-bedroom unit shall be less than 1200 square 
feet of habitable area (not including basements or garages) or any unit greater 
than 2700 square feet of habitable area (not including basements or garages). 
The unit styles shall be distributed to avoid a concentration of styles in any 
particular location. There shall be no more than ten (10) dwellings of any style 
home. There will be no "Cottage Type E" affordable units but a minimum of one 
(1) and a maximum of four (4) of the remaining three (3) styles of each home 
design shall be employed for affordable units. 


2.6 All units shall consist of individual lots owned in fee simple and approximately 
4,000 to 15,000 sq. ft in lot area, each improved with one single-family dwelling. 
All lots shall have a minimum of 20 feet of frontage on a road or way. Lots with 
frontage on Rugged Road or Scott's Way shall be restricted from constructing 
any driveway access directly to Scott's Way or Rugged Road. Front-yard 
setbacks shall be a minimum of five (5) feet and a maximum of ten (10) feet with 
a minimum clearance of five (5) feet from the edge of any sidewalk for those lots 
fronting on Roads "A" and "B", except for those lots that the ZBA designates a 
waiver from this setback requirement on the final plans. It is expected that the 
Applicant may propose a small number of lots with larger front yard setbacks as 
shown on the "Drawing D15.28 (see 1.1). Minimum side/rear yard setbacks shall 
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be five (5) feet, except for those lots affected by a 50-foot building setback line . 
(see 2.8 below). Maximum ground cover on each lot shall be 30%. No more than 
40% or a maximum of 2500 square feet of impervious surface (which includes 
the dwelling units), whichever is less, shall be allowed on any lot. Each lot shall 
be restricted to one dwelling unit only, except for the clubhouse/pool/lawn/tennis 
facility lot, which shall be restricted to no dwelling units. 


2. 7 The "no disturb' buffer area lots described in 1.2.6 above shall be a minimum of 
25 feet in depth from the adjoining property lines and a minimum of 25 feet in 
depth from Rugged Road and Scott's Way, exempting the Road lots and lots that 
have "reverse frontage' as shown on the final site plan. The "no disturb" buffer 
area lots shall be considered permanently protected open space consistent with 
MGL Chapter 40A § 9. 


Based upon the information presented, the ZBA determines that an adequate 
buffer standard should be at least one (1) tree per ten (10) linear feet of the "no 
disturb" buffer area perimeter, said trees being a minimum height of five (5) feet 
and minimum caliper of three (3) inches. Planting should occur within or at the 
edges of the "no disturb" buffer areas as directed by the ZBA or its designee. The 
total required planting of new trees based on a perimeter measurement (2, 729.98 
feet) minus the Road lots (3 Road lots, Road "A' at Scott's Way and Rugged 
Road, Road "B') x 40 ft=120 ft), is 261 trees (2,609.98 feet x 1 tree/10 
feet=260.98). Trees shall be planted in a natural pattern, shall be offset where 
appropriate and are meant to supplement existing, mature vegetation. This 
condition shall be incorporated into the final landscaping plan required by 4.1 g. 
The ZBA reserves the right to alter any aspect of this standard and vary tree 
sizes and locations based upon a review of the detailed final landscape plan. 


The Applicant shall stake the proposed locations for these required trees for 
review with the goal being to maximize the screening between the easterly and 
westerly properties and the proposed houses from Rugged Road. The final 
landscaping plan and a schedule for the planting of all required trees submitted 
for review by the ZBA shall identify species of conifers that would meet the above 
goal and be suitable for planting in the "no disturb' buffer areas to the satisfaction 
of the ZBA or its designee. The ZBA reserves the right to alter any aspect of this 
procedure and specify alternative tree types and species based upon a review of 
the detailed final landscape plan. 


The Applicant shall be responsible for maintaining the health of these trees until 
the sale of the 44'" lot. Thereafter, the Homeowner's Association shall maintain 
the trees of the "no disturb' buffer area, including the replacement of unhealthy, 
diseased or dead trees. This condition shall be included in the Homeowner'.s 
Association documents. 


As stated in 1.8 above, the ZBA reserves the right to require additional plantings 
in the event that care in preserving existing vegetation of the "no disturb" buffer 
area is not undertaken by the Applicant until the completion of the project. 


2.8 A 50-foot building setback line shall be established from the easterly and 
westerly property lines. This restriction shall be enforceable by the Town of 
Nantucket in perpetuity or the longest time period allowed by law and shall 
prevent the erection of any permanent structure or building within its limits. The 
Applicant shall execute a restriction granting said right of enforcement to the 
Town of Nantucket. 


3. Management Issues 


3.1 A Homeowner's Association (the "Association") shall be established by the 
Applicant for the maintenance of all common areas including the club­
house/pool/lawn/tennis facility, roadways including drainage facilities, swales, 
sidewalks, bike paths, and shoulders. The Association shall be governed by By-
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laws, submitted to the ZBA for review and approval as required pursuant to 4.1. 
The Association may be legally created, accept deeds to the Road lots and 
common facilities and undertake other administrative/organizational actions but 
shall not assume road, infrastructure maintenance or clubhouse/pool/lawn/tennis 
court facility management until all of the infrastructure is completed or the 30th lot 
is conveyed. 


The Association shall be initially endowed by the Applicant in the amount of 
$250.00 per lot and shall determine assessments for common area maintenance. 
The Association shall administer the fund and the ZBA shall be named as the 
third-party administration agent. The Associ.ation may promulgate rules and 
regulations, consistent and in compliance with the terms and conditions of this 
decision and those specific conditions in 3.2 below. These rules and regulations 
may include, but are not limited to, setting standards regarding (1) the conduct of 
its residents, (2) appearance of property, (3) minimum maintenance 
requirements, (4) procedures to address nuisance issues such as problematic 
pets, (5) parking, (6) rental terms and conditions for market-rate units, and (7) 
hours of operation an.d conditions related to the use of the clubhouse, pool and 
tennis courts. 


3.2 The following conditions and rules and regulations shall be binding upon the 
Owners, the Occupants and the Association, under the authority of the 
Association, its agents, designees, and assigns: 


a.) Affordable units may not be rented and they must remain owner­
occupied. This condition shall be reflected in the Deed Rider. 


Rentals of market rate units shall be undertaken by an agent of the 
Association so as to ensure compliance with the rules, regulations and 
standards governing the units. 


b.) No more than two (2) adult persons per bedroom may occupy 
any of the units. This condition shall not apply to minor children under 18 
years of age, except that in no case shall total occupancy of the units 
exceed three (3) persons per bedroom, including adults and minors. This 
condition is further restricted by 3.2 (d) below. 


c.) Dwelling units may be expanded beyond the original "building footprint" 
shown on the final plans, subject to the following requirements: 


• Expanded ground cover, as defined in the Nantucket Zoning By-law 
may not exceed 15% of the unit's original ground cover; 


• Expansion may not increase the overall room count of the dwelling, 
said room count not including bathrooms; additional bedrooms being 
expressly prohibited; and 


• Expansion must receive a GOA from the HDG and be constructed 
pursuant to a duly issued building permit, and shall receive 
permission from the Association. 


No Owner or Occupant may add secondary dwelling units, apartments, or 
studios. 


Garages, new or expanded parking and/or impervious areas not shown 
on the final site plan, fences, and sheds for the storage of garbage 
receptacles, lawnmowers, bicycles, toys, and similar items may be 
allowed by written consent of the Association, must apply for and receive 
a GOA from the HDG, and must be constructed pursuant to a duly issued 
building permit. 
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No garages, or parts thereof, shall be used for human habitation. A hose 
bib and/or utility-work sink shall be the only allowable plumbing fixtures 
within the interior area of a garage. No garage may contain a studio. 


d.) No units shall be occupied as a dormitory, employer dormitory, rooming 
house or like housing, as such housing may be defined by the Nantucket 
Zoning Bylaw. No more than five (5) individuals unrelated by marriage are 
allowed to reside in any dwelling unit except that, prior to the issuance of 
a Certificate of Occupancy or one (1) year from the issuance of the 
building permit for the 43rd dwelling, whichever occurs sooner, workers 
engaged in construction on the subject property may exceed the five (5) 
person limit by up to three (3) additional persons (eight total) provided that 
they occupy a dwelling unit as one household and abide by the conditions 
set forth in these rules and regulations. There must also be an acceptable 
plan to address any automobile parking issues related to such 
occupancies. 


e.) The Association shall have the authority and lien powers to collect 
fees for common area maintenance, including the power to impose 
reasonable fines for failure to comply with the conditions of the 
Comprehensive Permit 


f.) Among other uses, Association fees collected may be used for 
contribution in common with other abutters whose properties front and 
gain access onto Rugged Road and Scott's Way to maintain adjacent 
portions of these streets, and to provide for snow removal, until, if and 
when, the Town or County of Nantucket assumes this responsibility. 


g.) The Owners and Occupants shall keep their exterior areas in a high state 
of maintenance and cleanliness, with the Association having the power to 
enforce compliance and to take such curative or remedial action as the 
Association may deem necessary, and to place liens on units for the 
Association's expenses incurred in so doing. 


h.) The Association shall keep the roads, catch basins, drainage 
infrastructure, clubhouse/pool/lawn/tennis facility and other common 
areas and common improvements in a high state of maintenance and 
cleanliness. 


i.) No unregistered, uninsured and inoperable vehicles, boats, campers or 
recreational vehicles shall be allowed on-site overnight unless enclosed 
in a garage. Commercial vehicles other than pickup trucks and passenger 
automobiles used in association with a resident's profession or business 
shall not be allowed. 


j.) Exterior/outdoor lighting shall be low-wattage, uni-directional, downward 
facing, and prevent glare from occurring on adjacent property. 


k.) No commercial signs of any kind, including "For Rent", or "For Sale" signs 
shall be posted. 


I.) There shall be no change in the By-laws of the Association without the 
approval of 75% of each of the two (2) income levels of the Owners as 
follows: 


Market Rate -33 units x 75%=(24.75)=25 


Affordable -11 units x 75%=(8.25) = 9 
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Owners may not vote changes inconsistent with the Comprehensive 
Permit and any conditions thereto, the approved Regulatory Agreement 
and/or the approved Deed Rider. 


Owners wishing to make changes to their units that the ZBA determines to 
be minor and that vary from the final plans identified at 4.1 a., f., g., and h. 
must apply for and receive a GOA from the HOC if the changes are 
subject to normal H.D.C. jurisdiction and permission from the Association 
is granted. 


All driveways shall be either brick, cobblestone, Belgium block, white 
gravel or shell, with a minimum of two (2) off-street parking spaces on 
each lot. Driveway aprons shall be constructed at the intersection with all 
paved roadways in conformance with Chapter 139 (Zoning) §20.1 of the 
Nantucket Code. 


The clubhouse/pool/lawn/tennis court facility shown on the plans shall be 
available only to those residents of the site and their accompanied guests 
for personal use. The facility shall not be open to the public. The 
clubhouse may not function as a restaurant or bar as these terms are 
defined in the Nantucket Zoning C-octe. Use of the facility for functions with 
food and/or alcohol service may be allowed as an accessory use subject 
to all Zoning and other regulatory requirements. Memberships shall be 
provided to all residents on a fee schedule to be adopted by the 
Association provided, however, that any fee for an affordable 
unit is factored into the 30% maximum housing expense 
calculation. The Association shall establish hours of operation for the 
facility and.guidelines for occupancy, noise, and lighting that preserve the 
rights of nearby residents to quiet enjoyment of their property, which shall 
be subject to final ZBA approval. Notwithstanding the above 
resident restriction, abutting property owners as shown on a map attached 
hereto as Exhibit D shall be allowed access to the facility subject to a 
comparable fee structure and in accordance with rules and regulations 
established by the Association. A minimum of ten (10) non-resident family 
memberships shall be offered and a maximum of 30 non-resident family 
memberships may be allowed by vote of the Association. 


3.3 Deeds to all units, including market rate units, shall include reference to the 
Association, and the Association's authority to impose maintenance fees and to 
enforce the rules and regulations of the Association. 


3.4 Affordable units shall be distributed throughout the development, and they shall 
be constructed in a ratio of not less than one (1) affordable unit to every three (3) 
market rate units until all units are sold. The proposed locations and building 
types for the affordable units must be submitted to the ZBA for approval prior to 
the issuance of a building permit. 


3.5 If the project generates a Development Fee in excess of 15% of Total 
Development Cost as determined by the final and approved Cost Certification, all 
such monies shall be divided between the Applicant and the Town of Nantucket 
evenly on a 50-50 basis. 


3.5.1 The Town's share of any funds received pursuant to 3.5 above shall be 
used to support affordable housing initiatives and will be administered by 
the Nantucket Housing Office, or in the event that it does not exist at the 
time, by another agency designated by the Town. 


3.5.2 These Town funds shall be divided evenly for use in supporting 
affordable housing initiatives with 50% targeted for households earning 
less that 80% of the area median income, and 50% units targeted to 
households earning up to 150% of median income. 
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3.5.3 For the purposes of calculating whether a Development Fee greater than 
15% has been generated by the project, the final approved Cost 
Certification will be used. The Applicant agrees for the purposes of Cost 
Certification that: a) expenses in·the line item for Administra­
tive/Overhead will be capped at $250,000 or such other greater or lesser 
amount as may be approved by MassHousing but in no case shall the 
amount be greater than $300,000; b) that expenses in the line item for 
Construction Administration will be capped at $250,000 or such lesser 
amount as may be approved by MassHousing, except that if the 
Applicant serves as its own Construction Contractor, and thereby creates 
an 'identity of interest' as determined by DHCD, that this Construction 
Administration line item will be eliminated; c) that if the Applicant serves 
as its own Construction Contractor then certain construction cost line 
items normally regulated by DHCD in 'identity of interest' circumstances, 
including General Requirements, Builder's General Overhead and 
Builder's Profit and any other such line items as determined by DHCD 
will be limited to the amounts defined by DHCD; and 4) that if the 
Applicant serves as its own marketing agent, that the Marketing line item, 
including advertising, will be capped at 5% of sales of market rate units, 
and 3% of sales of affordable units; plus third party direct costs for 
promotional brochures and mailers, visual models, 
displays and video presentations, furnishings for model units, and the 
like, such costs not to exceed $100,000. 


3.5.4 In the event that the Applicant wishes to perform any other services in 
relation to the development of this project not listed in 3.5.3 above, then 
it shall notify the ZBA and will negotiate in good faith an 'identity of 
interest' agreement for said service along the lines of the services 
described in 3.5.3 above. The general guideline shall be that the cost of 
any services provided by the Applicant shall be consistent with industry 
standards. 


3.5.5 If the project generates a Development Fee such that the total 
Development Fee exceeds 20% of Total Development Cost as 
determined by the final and approved Cost Certification, 100% of all such 
Development Fees in excess of 20% shall be contributed to the Town in 
accordance with MGL 40B guidelines and shall be used as described in 
3.5.2. 


4. Construction 


4.1 Prior to the application for a building permit for any dwelling unit, the Applicant 
shall submit the following information and/or plans for approval by the ZBA: 


a.) Definitive Subdivision Plan (see 1.4), suitable for recording, showing all lots 
with metes and bounds descriptions, common driveway easements, utility 
easements, drainage and swale easements (if applicable), and 50-foot 
building setback line from the easterly and westerly property lines of the site 
shown thereon. Separate sheets shall show the minimum setbacks, 
proposed building footprints, building style or types on all lots (see 2.5) 
identifying affordable and units, garages, and parking areas identifying 
impervious surfaces on each of the 44 house lots and all structures, decks, 
and the overall layout of the clubhouse/pool /tennis court lot. · 


b.) Roadway Plan or Plans showing cross-sections, grade, bicycle plans and 
specifications and drainage details. 


c.) Utility Plan or Plans showing all electric, cable television, telephone, public 
water, and other infrastructure on site. 
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d.) Sewer Plan and Profile showing both the sewer line to be constructed within 
the site and off-site. 


e.) Final Grading and Erosion Control Plan. 


f.) Final Architectural Plans of all structures (see 1.4). 


g.) Landscape and Planting Plan. (see 1.4) The landscaping plan shall be 
designed to achieve the most attractive appearance, screening and sound 
buffering that is practical. The final landscaping plan shall screen parking 
areas as viewed from the street and along common driveways, to the extent 
feasible. In addition to other minimum requirements related to landscaping 
herein, a minimum of one deciduous tree per lot, 41 in total, shall be provided 
as street trees along Roads ·A" an "B". A planting chart identifying species, 
sizes and quantities of trees and other plant materials and a maintenance 
schedule shall also be submitted. 


h.) Lighting Plan. (see 1.4 and 3.2 j) 


i.) Outline Building Specifications for all units indicating, if applicable, any 
differences among market rate and affordable units. 


j.) Legal documents in their final draft form including Association By-laws, Deed 
Rider, Regulatory Agreement, Declaration of Restrictions and Covenant 


k.) All permits required by 1.9. 


I.) A construction mitigation/phasing plan (see 4.5). 


m.) Clubhouse, pool, tennis court hours of operation and guidelines (see 3.2 o.) 


n.) Proposed Association budget identifying.all estimated Association fees for 
the affordable and market units. 


The ZBA shall make a determination whether the plans and information above 
are consistent with the Applicant's representations to the ZBA during the Public 
Hearing and the materials submitted by the Applicant into the record of the Public 
Hearing. 


4.2 The Applicant, at its expense or with the contribution of other parties, shall 
design to Town of Nantucket specifications, and construct, an extension of and 
connection to the municipal wastewater sewer system which shall service the structures 
on the site (the "project sewer system"). This Decision shall constitute all required local 
approvals for said project sewer system, However, prior to construction, the Applicant 
shall obtain all State approvals that may be required for the project sewer system, 
including but not limited to any permit and/or waiver from the Administrative Consent 
Order dated October 30, 2003 issued in the matter of"Surfside Wastewater Treatment 
Facility, ACOP-B0-03-IG002, Groundwater Discharge Permit, SE #1-200", if any. This 
system is projected to consist of an internal sewer network serving the 44 dwelling units 
and clubhouse, 12 (twelve)-inch sewer line to be constructed along the westerly side of 
Fairgrounds Road from Newton Road (a.k.a. New Town Road) to a manhole 
approximately 250 feet north of the Rotary. At Newton Road (a.k.a. New Town Road), 
the existing eight-inch sewer line must be capped off. Upon completion and acceptance 
of these improvements, the Applicant shall promptly convey the sewer line to the Town. 
An easement covering all portions of the sewer line within the site shall also be granted to 
the Town. No septic systems shall be allowed within the subject property. 
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4.3 The Applicant shall construct at its expense, with the assistance of the Wanna­
comet Water Company, a new water main and a loop of supply pipe sized to 
service through the site and Scott's Way, between Road "B' and Fairgrounds 
Road. The water system shall have sufficient capacity to service other properties 
to the east of the site along Rugged Road and all of Scott's Way. This water 
main and loop shall contain fire hydrants as required by the Nantucket Fire 
Department, and shall be designed to Wannacomet Water Company and State 
specifications. Upon completion and acceptance of these improvements, the 
Applicant shall promptly convey the improvements to the Town. An easement 
covering all portions of the water line within the site shall also be granted to the 
Town. No water supply wells shall be allowed within the subject property. 


4.4 The Applicant agrees to construct at its expense a bicycle path running parallel to 
Scott's Way connecting Roads "A" and "B" with the Fairgrounds Road Bicycle 
Path. 


4.5 Prior to the start of construction, the Applicant shall submit a description and 
location of plans for the staging of equipment, constr1Jction materials, parking and 
soil stockpiles incorporated in the required construction/mitigation-phasing plan. 
Said plans shall be reviewed by the ZBA's engineering consultant, at the 
expense of the Applicant, and shall be acceptable to the ZBA 


4.6 The Applicant shall incorporate measures to control erosion, sedimentation, and 
dust during construction in the plans to the satisfaction of the ZBA's engineering 
consultant. 


4. 7 Prior to the start of construction, a. pre-construction meeting shall be held among 
the Applicant; the Applicant's contractors; utility company representatives; the 
Board's representatives; representatives of the DPW and the Wannacomet 
Water Company; and the ZBA's engineering consultant who will be involved in 
the inspection of the road and drainage improvements. The Applicant shall select 
and have on-site a Project Representative responsible for on-site activities 
acceptable to the ZBA 


4.8 The traffic mitigation contribution of $35,555 (see Ill D 3. [c]) shall be deposited 
in a segregated account prior to the issuance of a building permit, administered 
by the ZBA or its designee, for traffic mitigation measures within a one-mile 
radius of the site. 


4.9 The Applicant shall install at its own expense, the improvements stated herein. 
Building permits shall be issued based upon a review of the progress of 
infrastructure installment. A Planning Board "Form J" release from the covenant 
shall be submitted by the Applicant. An exception to this requirement is hereby 
granted to the Applicant who is allowed to construct two (2) structures as 
marketing models only and not for occupancy. 


The Planning Board has agreed to lend staff assistance to the ZBA and the ZBA 
hereby designates them as their agent to oversee and administer the completion 
of improvements in the same manner that it oversees subdivision improvements 
approved by the Planning Board. 


4.10 The construction of road and drainage improvements cited in this Decision, shall 
be inspected by the ZBA's engineering consultant. The cost for such inspection 
shall be the responsibility of the Applicant in accordance with the standard 
protocol for such inspections required by the Planning Board for subdivisions. 


4.11 There shall be no construction activity on Sundays and legal holidays. All exterior 
construction activity shall not begin prior to 7:30 am nor continue after 6:00 pm 
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· ·, on weekdays. All exterior construction activity shall not begin prior to 8:00 am nor 
continue after 5:00 pm on Saturdays. 


4.12 Following completion of the road, bicycle path and drainage improvements 
described above, the Applicant shall prepare at its own expense as-built plans, 
which shall be reviewed and approved by the ZBA's engineering consultant. 
These plans shall document substantial compliance with the specifications of the 


improvements required by the ZBA. 


(051-03, RUGGED SCOTT LLC) 


INDEX OF EXHIBITS 


A: List of Exceptions 
B: Application Materials, Snpplemental Information and Applicant Correspondence 
C: Capital Cost Prp Forrna prepared by Edward Marchant 2/13/04 . 
D: Clubhouse/Pool!Lawnffennis Facility-Non-Resident Eligibility Area 
E: Chart- Unit Program 2/19/04 
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EXHIBIT A 


LIST OF EXCEPTIONS (aka WAIVER LIST) 


(Please note: the following language that has been struck out are portions of requested 
exceptions that were not granted by the ZBA in this Decision.) 


Chapter 139. Zoning 


§ 139-7.A. Exception to permit a clubhouse/community building, wllisll may alse seAtaiR a Fetail 
Sl:!ep, within a Limited Use General-2 ("LUG-2") zoning district. 
Granted except for allowance of retail shop. See Clubhouse/Pool/Lawn/Tennis Facility 
discussion at3.2. o., page 11. 


§ 139,12.B(3)(a). Exception from the requirement that the application be referred to the Nantucket 
Water Commission. 
Granted. Comments included. 


§ 139-16.A. Exception from the Intensity Regulations as to lot area, frontage, setbacks and ground 
cover ratio. 
Granted. See 2.6, page 10. 


§ 139-16.D. Exception from the regularity formula. 
Granted. 


§ 139-18. Exception from on-site parking requirements for the lot, which will contain the proposed 
clubhouse. 
Granted. 


§ 139-20. Exception from the provision of off-street loading facilities for the lot, which will contain 
the proposed clubhouse. 
Granted. 


§ 139-20. 1. Exception from the regulations as to driveway access. 
Granted to the extent necessary. See 3.2 n., page 13. 


§ 139-23. Exception from the Site Plan Review provisions for the proposed clubhouse. 
Granted. 


§ 139-24.A. Exception from the Phased Development provisions. 
Granted. 


§ 139.26.C. Exception from the requirements under clause (1) for submission of a Certificate of 
Appropriateness from the Historic District Commission am:I UReeF slause (2)(b) feF submissieR ef a 
seweF seRRestieR peFmit fFem tile OepaFlmeRt ef Publis \~Fks iR seRRestieR witll a buileiRg peFmit 
applisatieA. 
Granted for submission offinal plans only. See discussion at 1.4, page 6 


RULES AND REGULATIONS GOVERNING THE SUBDIVISION OF LAND ISSUED BY THE 
NANTUCKET PLANNING BOARD 
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§ 2.06b(18). Exception to the required on-site disposal area. 
Granted. 


§ 4.03a(1 ). Exception from the street width standards to allow pavement widths for the various 
proposed subdivision roadways of 16 feet (one-way road with no on street parking). 20-feet (one-


way road with on street parking limited to one side), 20-feet (two-way road with no on street 
parking), and 24-feet (two-way road with on street parking limited to one side). 
Granted. See discussion at 1.2.2, 1.2.3, 1.2.4. and 1.25, page 6. 


§ 4.03e. Exception from the minimum design standards for streets to allow the use of a 30-foot 
right-of-way ("R.O.W.") in place of the required 40-foot right-of-way. 
Granted for Road "C". See 1.2.2 and 1.2.5, page 6. 


§ 4.03e. Exception from the minimum design standards for streets to allow pavement widths of 16-
feet (one-way road with no on street parking), 20-feet (one-way road with on street parking limited 
to one side), 20-feet (two-way road with no on street parking), and 24-feet (two-way road with on 
street parking limited to one side). 
Granted. See discussion at 1.2.2, 1.2.3, 1.2.4 and 1.25 page 6. 


§ 4.04b. Exception to allow the use of a Turning ''T" layout similar to that shown within Plate No. 4. 
Granted. 


§ 4.06b(3). Exception to allow the use of underground stormwater leaching/infiltration systems in 
place of the required leaching basins. 
Granted. See discussion at 1.2.10, page 6. 


§ 4.06b(5). Exception to allow the use of gas and oil separators designed in compliance with 
section 4.06b(6) and the Department of Environmental Protections Stormwater Management Policy 
in place of the gas and oil separator specified by Appendix A, Plate 13. 
Granted. 


§ 4.19. Exception to the requirement for a bicycle path within the boundaries of the project. 
Granted. Sidewalks are being constructed within the site and a bicycle path along Scott's Way 
outside of the boundaries of the project. 


HISTORIC DISTRICT COMMISSION 


The Applicant requests an exception from all requirements for the submission of plans and 
materials to the Nantucket Historic District Commission ("HOC"). 
Granted for submission of final plans only. See discussion at 1. 4, page 6 


FEES AND SECURITY; GENERAL 


The Applicant further requests an exception from any requirement to post a bond, cash, covenant 
or other security in connection with the construction of the proposed infrastructure improvements. 
Conditionally granted. Applicant must execute a covenant that is equivalent to "Form /­
Covenant" used by the Planning Board, see 4. 8, page 1. 


OTHER 


The Applicant requests an exception from any Town by-law or regulation relative to local decision­
making with regard to connection to the Town sewer system, including Warrant Article 56 approved 
at the April 2004 Town Meeting creating a new sewer district and any increased sewer connection 
fees as they may apply to this project. 


Granted, consistent with the requirements stated in Condition No. 4.2 .. 
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ExJtibit B 
Rugged Scott LLC 


Application Materials, Supplemental Information, and Applicant Correspondence 


1. Application package, entitled: "New Housing for Rugged Road and Scotts Way, 
Nantucket, Massachusetts, Comprehensive Permit Application Under M.G.L. Chapter 
40B, Section 20-23", submitted by Rugged Scott LLC, dated April 29, 2003. Package 
includes, but is not limited to: 


Section 1: Project Summary and Data 
Section 2: Applicant Status 
Section 3: Site Approval Letter 
Section 4: Development Team 
Section 5: Site Control and Existing Zoning 
Section 6: Plans and Drawings 
Section 7: Department of Housing and Community Development Subsidized Housing 


Inventory 
Section 8: List of Exceptions 
Section 9: Site Engineering and Analysis Report 
May 30, 2003 extension letter to Nantucket Board of Appeals from Joshua Posner 


2. July 10, 2003 Technical Memorandum, from Michael R. Abend, Abend Associates, for 
the Applicant, regarding Traffic Impact Assessment. 


3. July 28, 2003 letter to Nantucket Board of Appeals from Joshua Posner, regarding Pro 
Forma. 


4. "Outline ZBA Presentation", dated July 31, 2003 from Joshua Posner 
5. October 9, 2003 letter to Nantucket Zoning Board of Appeals from Daniel C. Mulloy, PE 


from Cullinan Engineering, for the Applicant. 
6. October 10, 2003, Technical Memorandum from Michael R. Abend, Abend Associates, 


for the Applicant, regarding traffic report. 
7. October 10, 2003 letter to Nantucket Zoning Board of Appeals from Paul R. Lelito, 


Executive Director of Ecological Services. 
8. October 21, 2003 letter to Nantucket Board of Appeals from Joshua Posner, regarding 


Hard Costs, Soft Costs and Home Sales Prices. 
9. November 12, 2003 letter (2 pages} to Nantucket Board of Appeals from Attorney Arthur 


I. Reade for the Applicant. 
10. November 18, 2003 letter (3 pages} to Nantucket Board of Appeals from Joshua Posner, 


regarding Endangered Species Program, with attachments. 
11. December 9, 2003 letter to Nantucket Board of Appeals from Joshua Posner, re: Source 


of Construction Estimates, Response to Marchant's Financial Model, Sales Prices, 
Development Costs-Fixed, not Variable Costs, Items that are particularly at risk being 
higher than the pro forma, A Pro Forma is a Balancing Act, A Revised Version ofthe 
Marchant Model, Where Do We Go From Here, and A Final Comment, with Attachments: 
#1 (2 pages, costs}; #2 (2 pages (December 9, 2003 letter to Mr. Josh Posner from 
Edward Miano, President, Atlantic Homes, LLC}; #3 (four pages, January 16, 2003 letter. 
to Joshua Posner from Juliet Hunter, the Maury people, inc.}; #4 (2 pages, "Comments on 
Ed Marchant's Financial Model"}; #5a (2 pages}; and #5b (2 pages}. 


12. January 23, 2004 letter (2 pages} to NantucketBoard of Appeals from Joshua Posner 
regarding Changes to the Plan. 


13. January 29, 2004 letter (1 page} to Nantucket Board of Appeals from Daniel C. Mulloy, 
PE, of Cullinan Engineering, for the Applicant, regarding drainage issues. 
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14. Plan, Drawing No. D1528, marked as "Conceptual Plan", dated February 17, 2004, done 
by Weinmayr Associates, Inc., for the Applicant, a reduced copy of which is attached 
hereto. 


15. May 19, 2004 letter (1 page) to Nantucket Board of Appeals from Attorney Arthur I. 
Reade, for the Applicant, and signed by Joshua Posner, granting and extension for the 
filing of the Decision to May 25, 2004. 
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t=XH-181T C. 


RUGGEOSCOTI NANTUCKET, MA 
February 13, 2004 
40. UNITS 


CAPITAL COST PROFORMA TO"'' Cn.<tto Per Unit 


a) Land Acaulsllion $1,683,000 $42,075 


1-iord ('--+-• 


tb l Site Work 
1. Roads,drlves,utDllles, site dearlna $1,106,666 $27.667 
2. House lot lmDmVements (Utilities, dnves $600,000 $15,000 


walks, foundation hole and grade\ 
3. Landsca"" olanlli"" and hardscaoe :i=ru,000 $8,000 


c) Clubhouse and Pool $400,000 $10,000 


1 c11 Residential Cmstructlon $10,636,534 $265,913 


e) Subtotal Hard Costs rn+c+d) $13,063.200 $326,580 


1t1 Hard Cost Contlngencv 5% $653,160 $16,329 


In\ Total Hard Costs le +fl ' .. 
$13,716,360. $342,909 


1...:-..... rt.-ts· 
Architectural 1'!11 of (Ii) above] 1.25% $163,290 $4,082 
Ennlneerfno $140,000 $3,500 
Permlts/Backchames 1% of tel abovel 1% $130,632 $3,266 
LeaalFeeslntle $200,000 $5,000 
Construction Administration $190,000 $4,750 
Monitoring Aaent/LotteN $45,000 $1,125 . Fees $10,000 $250 
Accountfna Fees $15.000 $375 
Llabilirv/Buflder's Risk Insurance $33.320 $833 
Real Estate Taxes < dul'll!I constructlonJ $40,000 $1.000 
Marketna Market Units l 5% $890.500 $22,263 
Marketna Nantucket Resident Units) 3% $42,000 $1,050 
Marketna Affordable Unils l 1.5% $33,975 $849 
F. ··~ Co13ts $80,000 :liZ.000 
Construc:lion Interest $440,000 $11,000 
Unit Closha Costsll.eaaJ $40,000 $1,000 
Maintenance Costs durincr Sellout $120,000 $3,000 
PermltUna Period Carrvlna Cos1s owuu,000 $7,500 
Project Overhead/Administration $240,000 $6,000 
h I Subtotal Soft Costs $3,153,717· $78,843 
11 Conlin""'""" 1% of Subtotal - Marketinn • 6% $131,235 $3,281 
II Total Soft Costs In+ fl $3,284,952 $82,124 


tkl Total DeveloDment Costs ta+ a+ fl $18.684,312 $467,108i 


. 


!'er ~ 


''"' Ff'"' of TDC 


$22.56 9.0% 


$14.84 5.9% 
$8.04 3.2% 


$4.29 1.7% 


$5.36 2.1% 


$142.60 56.9%. 


$175.13 69.9% . 


$8.76 3.5% 


$183.89 73.4% 


$2.19 0.9% 
$1.88 0.7% 
$1.75 0.7% 
$2.68 1.1% 
$2.55 1.0",(, 
$0.60 0.2% 
$0.13 0.1% 
$0.20 0.1% 
$0.45 0.2% 
$0.54 0.2%. 


$11.94 4.8% 
$0.56 0.2% 
$0.46 0.2% 
$1.07 0.4% 
$5.90 2.4% 
$0.54 0.2% 
$1.61 0.6% 
$4.02 1.6% 
$3.22 1.3% 


$42.28 18.9% 
$1.76 0.7% 


$44..04 17.6% 


$250.49 100.0% 


Proforma 
1 
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DEVELOPMENT FEE ANALYSIS 


0 ftvenu-· 


Affordable orolacted sales ' 
Nantucket Resident sales I 
Market nmlected sales 


filTotal Revenue 


es: 


Bl Total Develonment Costs 


nentFee: 
! 


Cl Total Profit 'A,.S\ 


DTPercentaae Profit IC/Bl 


~ 


PROJECT DESCRIPTION 


Total Units 


Residential Construction Cost n<.r So Ft 


Affordable Units 
Nantucket Resident Units 
Market Units 


Av"'~e Affordable Unit 
Av"'~e Nanlucket Resident Unit 
Ave~e Market Unit 


Total Gross ~uare Foota,,.. 


Gross ~·are Foo""'e AveranAJiJilit 


sales Revenue 


Affordable Units 
Nantucket Resident Units 
Market Units 


Marchant 1211 :w4-i 
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$2,265.000 
$1,400.000 


117 810000 
$21,475,000 


$18,684.312 
I 


' 
$2,790,688 


14.94% 


40 


$142.60 


10 
4 


26 
40 


1.400 Srlllare Feet 
1,400 5n11are Feet 
2,115 .c;n, •are Feet 


74,590 


1,864.75 


Units "' '<>rice 
-"~sumed 


10 $226,500 
4 $350,000 
26 $685,000 
40 


. 


! 


' 


Avera~ 


Pnsn-
l:;ize 
1500 
1525 
2059 


Averane 
- ue c~er 


Estimate 


. $2.265,000 $226,500 
$1,400,000: $350,000 


't17.810.000 . $660,941 
$21,475,000 


Pro Forma 
2 
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Exhibit D 
ZBA File 51 ·03 


. . Rugged Scott LLC 
Clubhouse/Pool/Lawn/Tennis Facility 


Non-Resiqent Eligibility Area 


N 


t 
May25,2004 


;,·: 
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Unit Progr1111 
2/19/2004 


.-·,'; 


J,iC,;\j!,f.f,Y,1' 'V-' 


1. Ol)Jeetlve: Acoompl!Sh ZBA program voted Janua,Y29, 2004-40 sfnale family homas: 10 AlfoRlables; 4 Modeme:i 
2. · ReclUoe average 1fze at Atranlabla and Madera!• unl!S to 1pprox 1400 SF. 
3. e somewhat larQer unllll with la111er lots at approx. uoo SF 
4. Alfow up to 8 garages (ane or two i:a., 


l'Ji/MOCI 
. Or, MktOr No.of 
Sa.Ft. Sa Pt BRs Tata! Atronl# Mod# Mkt# Mkt$ . AffSF MlldSF 


Cottage Type A 1700 2200 4 13 2 1 10 
Cottage Type B 1400 1800 3 16 4 1 10 


704,000. 3400 1700 
612,000 sooo 1400 


Cotta11e Type E 2000 2500 4 e 0 0 0 775,000 0 0 
CoUa11a Type F 1200 3 8 4 2 0 4611,000 4800 2400 


Total Units 40 10 4 2& 13800 5500 
Percentaae of total 25.0'l' 10.0% es.a% Avg SF 1380 1375' 


Area analysis 
Aem Sq.Ft. 


Total Site 10.1 439,9511 
Streets 0.9 30,000 .. 
Sidewalks 0.4 18,000 


~ 


ClubHouse . 0,5 21,eoo 
Lois 8.S 3&3,3$6 
Avg Loi 9083.9 


• 


IJJkt SF Total SF 
IT1 


22000 27100 "X 
18000 25000 :t' 
15000 15000 ~ 


0 7200 --1 
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SETTLEMENT AGREEMENT 


Now come the parties in the case of Lisa P. Dias. et al. Plaintiffs. v. Town of 


Nantucket Zoning Board of Appeals. et al, Nantucket Superior Court Docket No. 04-15 


(''the Superior Court case'') and the case of Rugged Scott. LLC v. Nantucket Zoning 


Board of Appeals, Housing Appeals Committee Docket No. 04-13 (''the HAC case", and 


hereby agree that this Settlement Agreement settles all matters in dispute between the 


parties related to the property located at Rugged Road and Scotts Way, Nantucket, MA 


(hereinafter ''the Property") and that this Settlement Agreement shall be enforceable as 


set forth below between the parties, and be forever binding upon the parties, their heirs, 


successors and assigns; the parties further acknowledge that they have been fully 


represented by counsel and informed of their rights, and that they have voluntarily 


entered into this Settlement Agreement. The parties hereby agree as follows: 


1. Number of Units: The project on the Property shall be comprised of forty ( 40) 


residential units, of which ten (10) shall be "affordable housing" units as defined in 


M.G.L. c. 40B, ss. 20-23, as further described in the attached chart (Attachment 1) which 


is a modified version of Exhibit E to the Decision of the Nantucket Zoning Board of 


Appeals ("ZBA'') dated May 25, 2004, as modified by the Agreement and Stipulation for 


Entry of Judgment dated January 27, 2005 executed by Rugged Scott, LLC and the 


Nantucket Zoning Board of Appeals (''the Board") in the HAC case (both the Decision 


and the Agreement and Stipulation for Entry of Judgment being collectively referred to as 


"the Decision"). 
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2. Lighting: Rugged Scott, LLC ("Rugged Scott") agrees to achieve the 


mitigation requirements contained in Condition 3.2 of the Decision regarding the type 


and placement of exterior lighting so as not to create glare on adjacent homes, with 


particular attention to mitigation of any glare from such lighting in the direction of the 


residence of Kenneth F. Dias and Lisa P. Dias at 25 Rugged Road, Nantucket, 


Massachusetts, and the residence of Peter Paul Meerbergen at 20 Rugged Road, 


Nantucket, Massachusetts, and to comply with any and all Town of Nantucket light 


bylaws and regulations. 


3. Screening/ Landscaping: Rugged Scott agrees to provide vegetation/plantings 


in the 25 foot buffer area lots described in Condition 1.2.6 of the Decision. This 


vegetation/ plantings will be consistent with Condition 2. 7, Paragraph 2 of the Decision, 


and a plan entitled "Type 'B' and 'C' Buffer Planting" dated August 26, 2005, a copy of 


which is attached hereto as Attachment 2 and incorporated herein by reference. It is 


understood that the planting type shown on Attachment 2 is illustrative of the number and 


density of plantings to be installed, and establishes a proposed minimum density and 


number of plantings/vegetation to be installed within said buffer area lots rather than a 


specific number of any such plants to be used in every location. Additional indigenous 


deciduous shrubs and/or trees such as poplar, oak, ash or aspen may be included in the 


landscaping design for the development in an effort to create a natural looking buffer 


with somewhat better screening characteristics. Rugged Scott agrees to include 


flowering trees to be planted along Rugged Road for the Board's consideration in the 


landscape design for the project. Rugged Scott also agrees to install a reasonable amount 
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of drip irrigation in an effort to speed the growth of and strengthen the vegetated buffer. 


In addition, Rugged Scott will establish a Screening Contingency Fund in the amount of 


Twenty thousand Dollars ($20,000.00) to be placed in escrow and held by the 


Homeowners Association to be used after the development is completed to supplement 


screening, if needed to reduce/mitigate lighting, mitigate sound transmission, and 


enhance the privacy of neighboring properties. 


4. Fencing: Rugged Scott agrees to provide limited fencing in locations where 


necessary to reduce/mitigate/deflect direct lighting shine/glare off roads and headlights of 


vehicles and/or any lighting fixtures onto the property of abutters. Rugged Scott will 


propose the installation of four ( 4) to six ( 6) foot fencing with ancillary planting in those 


locations of a type designed to provide a complete visual block. (The plan entitled 


"Buffer Density Key" dated August 26, 2005, a copy of which is attached hereto as 


Attachment 3 and incorporated herein by reference, is an example of the type of fencing 


Rugged Scott agrees to propose for said installation. 


5. Siting of Dwellings: Rugged Scott agrees to preserve mature trees (defined as "a 


healthy tree with visible characteristics of growth, minimal, if any, infestation and a 


minimum height of 15 feet and a minimum caliper of 8 inches") to the maximum extent 


that is reasonably possible, it being understood that it may be necessary that certain of 


such trees be cleared for the construction of infrastructure, roadways, driveways and 


houses. Additionally, Rugged Scott agrees to perform clearing of the project site in 


phases, with clearing for roadways and infrastructure installation first, then the clubhouse 
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area, and then individual house lots and driveways. Also, Rugged Scott will draft 


proposed final home siting plans in a manner generally consistent with the locations as 


shown on Exhibit 3, which illustrates such proposed siting. The 7 lots marked "See Note 


l" on Attachment 3 will contain a deed restriction requiring that no "hoop barn," other 


similar storage structure, nor any structure which requires the issuance of a permit will be 


placed closer than 80 feet from the nearest lot line of the Rugged Scott property as it 


abuts Rugged Road. 


6. Catch Basins and Oil/Gas Separators: Rugged Scott agrees to a minimum 


separation of catch basins and oil/gas separators of one hundred (100) feet from the 


properties of abutters to the Rugged Scott residential housing development site. The 


placement and design of all such catch basins and oil/gas separators will be subject to 


engineering review and Board approval. 


7. Setbacks: Rugged Scott acknowledges and agrees to building setbacks of a 


minimum of 50 feet from its bordering lot line, except for the 7 properties marked "See 


Note l" on Attachment 3, as described in #5 above. 


8. Secondary Dwellings: Rugged Scott acknowledges and agrees that the 


approved plan permanently prohibits the construction of secondary dwellings, and that 


there shall be a restriction in each of the deeds conveying the separate lots created in the 


Rugged Scott residential housing development prohibiting the construction of secondary 


dwellings. 
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9. Clubhouse/Pool/Tennis Courts Facility: The Decision clearly states allowable 


and prohibited uses and further establishes a procedure under which Rugged Scott and 


the Homeowners' Association must establish hours of operation for the facility, and 


guidelines for occupancy, noise, and lighting that preserve the rights of nearby residents 


to quiet enjoyment of their property, which shall be subject to final Board approval. 


Rugged Scott agrees to impose a requirement that the tennis and pool facilities will be 


closed no later than 7 PM and will operate only between May 1 and October 31 in any 


given year. Rugged Scott also agrees to comply with Condition 3 .2 ( o) of the Decision 


and in addition will present and discuss with a representative group of abutters its 


proposed guidelines on these matters before submitting them to the Board for approval. 


10. Access off Scott's Way: Rugged Scott agrees to the current plan which has 


two roads entering the site from Scotts Way and only one from Rugged Road. 


11. Water Line Extension: In order to mitigate any potential impact of the 


Rugged Scott residential development on the private water wells of abutters Dias, 


Meerbergen and Glidden, Rugged Scott agrees to extend the water line with appropriate 


tap connections in Rugged Road in the grassed portion of the Right of Way up to the 


Glidden driveway at 24 Rugged Road, in an effort to facilitate any opportunity for Dias, 


Meerbergen and/or Glidden to connect to Town ofNantucket (Wannacomet) water. 


Rugged Scott agrees to make every effort not to disturb the existing 


vegetation/plantings/landscaping (already existing and recently planted) within the right 


of way known as Rugged Road and located in front of the property lines of the 


5 



eantonietti

Highlight



eantonietti

Highlight







· . 
• 


Bk: 01010 Pg: 36 


Meerbergen residence (20 Rugged Road) and homeowner Edward G. Jalbert (1 


Seikinnow Place - comer of Rugged Road and Seikinnow Place); in the event such 


vegetation/plantings/landscaping are disturbed, Rugged Scott agrees to re-plant/landscape 


the disturbed area. In addition, Rugged Scott will request that the Board recommend 


approval of any and all applications that would allow said Dias, Meerbergen, and Glidden 


to connect to the newly extended water line in the future; the parties specifically agree, 


however, that should such approvals be denied, such denial will in no way invalidate the 


terms of this Settlement Agreement. By signing this Settlement Agreement, the Board 


agrees only that it shall duly consider Rugged Scott's request, but makes no commitment 


one way or the other as to an approval or denial of such request. 


12. By signing this Settlement Agreement the parties recognize both that the 


substantive terms of the agreement do not vitiate the role of the Board in dealing with 


post-Comprehensive Permit matters, including but not limited to the review by the Board 


of final plans by Rugged Scott pursuant to various conditions of the Comprehensive 


Permit, and that the public hearing procedure and public input shall continue to be part of 


the process for such review. 


13. To the extent that there may be future disagreements between the plaintiffs in the 


Superior Court case and Rugged Scott concerning the performance of the obligations 


hereunder, the parties recognize and agree that the Board will not and does not assume 


any duties of enforcement as a result of the Settlement Agreement; in addition the parties 
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recognize that the Settlement Agreement is not intended to limit any power that the Board 


may inherently have under the Comprehensive Permit, G.L. c. 40B and the regulations 


promulgated thereunder. 


14. Mediation: The plaintiffs in the Superior Court case and Rugged Scott agree 


that in the event a disagreement should arise during the implementation of these terms as 


to their meaning or interpretation, that they will meet together with counsel on a non-


binding basis to make a good faith attempt to resolve their differences. If such mediation 


is not successful after a ten (10) day period, then the plaintiffs and/or Rugged Scott shall 


be entitled to pursue all rights and remedies available at law or in equity. 


15. By entering into this Settlement Agreement, the parties agree that the Decision 


shall be deemed to be modified so as to incorporate the provisions, terms and obligations 


herein. 


16. Upon execution of this Settlement Agreement by all parties, counsel for all parties 


shall execute and forthwith file Stipulations of Dismissal, with prejudice and without 


costs to any parties, dismissing the Superior Court case and the HAC case. 


17. All of the parties hereto hereby waive any and all rights of appeal, statutory or 


otherwise, in the Superior Court case and the HAC case. 
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DATED: November __1_L, 2005 


PLAINTIFFS IN SUPERIOR COURT CASE: 


Lisa P. Dias, Trustee, Daisey Nominee 
Trust 


Lisa P. Dias, Individually 


Kenneth F. Dias, Trustee, Daisey Nominee 
Trust 


Kenneth F. Dias, Individually 
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COUNSEL FOR PLAINTIFFS IN SUPERIOR COURT CASE: 


ay 
No. 1814 


P.O. Box 1294 
108 Surfside Road 
Nantucket, MA 02554 
(508) 825 9099 
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Peter R. Fenn & 
71 South Street 
Jamaica Plain, MA 02130 
( 617) 522-9292 
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END ANT ZONIN~ BOARD OF APPEALS IN SUPERIOR COURT CASE: 
its Couns I: 


UGGED SCOTT LLC IN SUPERIOR COURT CASE: 


COUNSEL FOR DEFENDANT RUGGED SCOTT LLC IN SUPERIOR COURT 
CASE: 


Peter L. Freeman 
BBO No. 179140 
Freeman Law Group 
1597 Falmouth Road, Suite 3 
Centerville, MA 02632 
(508) 775-5010 
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COTT LLC IN HAC CASE 


COUNSEL FOR APPELLANT RUGGED SCOTT LLC IN HAC CASE 


Peter L. Freeman 
BBONo. 179140 
Freeman Law Group 
1597 Falmouth Road, Suite 3 
Centerville, MA 02632 
(508) 775-5010 


APPELLANT NANTTICKET ZONING BOARD OF APPEALS IN HAC CASE 
I 71 
llly its Attom : 
' 


INTERVENOR IN HAC CASE 
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SEL FOR INTER NOR IN HA~E I 
. ~ 


onathan D. Witten 
BO No.636337 
aley and Witten, LLC 
6 Duck Hill Road 


D bury,1.fA 02332 
(7 ) 939-0084 


DWLIB 191414vl 
289199 
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UnHProgram 
7/2612005 


Cottage Type A 
Cottage Type B 
Cottage Type E 
Cottage Type F 


Total Units 
Percent:one of total 


Am Mod 
Gr. 


Sn.Ft. 


1700 
1400 
2000 
1200 


MktGr No.of 
Sq Ft BRs Total Afford# 


2400 4 15 3 
2000 3 15 3 
2500 4 6 0 


3 4 4 


40 10 
25.0% 


Mod# Mkt# Mkt$ AffSF Mod SF MktSF Total SF 


0 12 704,000 5100 0 28800 33900 
0 12 612,000 4200 0 24000 28200 
0 6 775,000 0 0 15000 15000 
0 0 4800 0 0 4800 


0 30 14100 0 67800 81900 
0.0% 75.0% Avg SF 1410 2260 2047.5 
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MEETING POSTING 
 


TOWN OF NANTUCKET 
Pursuant to MGL Chapter 30A, § 18-25 


All meeting notices and agenda must be filed and time 
stamped with the Town Clerk’s Office and posted at 


least 48 hours prior to the meeting (excluding Saturdays, 
Sundays and Holidays) 


  


  
Committee/Board/s Zoning Board of Appeals 


  
Day, Date, and Time Thursday, August 8, 2019 at 1:00 PM 


 
  
Location / Address  4 Fairgrounds Road, Nantucket, MA  


PSF COMMUNITY ROOM 
  


  
Signature of Chair or 
Authorized Person  


Eleanor W. Antonietti, Zoning Administrator                                                                                                                      


WARNING: IF THERE IS NOT A QUORUM OF MEMBERS OR IF THE MEETING 
POSTING IS NOT IN COMPLIANCE WITH THE OPEN MEETING LAW, NO 
DELIBERATIONS MAY TAKE PLACE BUT THE MEMBERS MAY APPEAR 
AND ANNOUNCE A NEW SCHEDULE. 


 
AGENDA 


 
BELOW ARE THE TOPICS THE CHAIR REASONABLY ANTICIPATES WILL BE DISCUSSED AT THE MEETING. 


 
I. CALL TO ORDER:  


 
II. APPROVAL OF THE AGENDA: 


 
III. APPROVAL OF THE MINUTES: 


 June 13, 2019  
 July 11, 2019 


 
IV. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN): 


 
 051-03           Rugged Scott, LLC                Rugged Scott a/k/a Beach Plum 40B              Hanley 


REQUEST TO WITHDRAW WITHOUT PREJUDICE 
The Applicant seeks a determination that a proposed modification to the Comprehensive Permit, as 
amended, and the plans approved therewith, may be considered insubstantial pursuant to 760 CMR 
56.05 (11)(a)(b), and as such, may be authorized by the Zoning Board of Appeals. The proposed 
modifications for which applicant seeks approval consist of: 
1)   Consent to the waiver of the 50’ setback restriction from the southeasterly boundary of the 


subdivision, only to the extent necessary, to allow for the proposed location of a shed on Lot 29 
(2 Blue Flag Path);  
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much as 7.5’ over it, where a 30’  front yard setback is required. In addition, Applicant seeks relief by 
Special Permit or Variance  from the 30’ height provision in Section 139-17 and Special Permit relief 
pursuant to Section 139-33.A to allow the change of use of the pre-existing nonconforming remainder 
structure, sited as close as 7.4’ from the front yard lot line, to an accessory use. To the extent necessary 
and applicable, Applicant further requests Special Permit or Variance relief from the “90% upland rule” 
specified in the definition of “Lot Area” in Section 139-2.A. The Locus is situated at 115 & 117 Baxter 
Road, shown respectively on Assessor’s Map 48 as Parcels 10 and 9, and on Plan Book 21, Page 113 
and as Lot 2 and a portion of Lot 3 on Plan Book 2, Page 81.  Evidence of owner’s title is recorded in 
deeds at Book 1701, Page 107 and Book 1701 Page 201 on file at the Nantucket County Registry of 
Deeds. The site is zoned Sconset Residential Twenty (SR-20). 


 
 21-19 Patricia A. Halsted & Michael S. Leavitt, Trustees, 41 CHR Nominee Trust (Owner) and 


Ice Bear, LLC (Appellant)     41 Chuck Hollow Road     Brown 
Action Deadline October 22, 2019  
Appellant, owners of 5 Parson Lane, brings an appeal, pursuant to Zoning By-law Sections 139-29.E(1) 
and 139-31, of a decision by the Building Commissioner. Specifically, Appellant requests that the 
Zoning Board of Appeals revoke the issuance of Building Permit No. 834-19 for the construction of a 
new dwelling at 41 Chuck Hollow Road.  Appellant requests such revocation pursuant to Section139-
26.F on the basis that the Building Permit was issued despite an appeal of the required Certificates of 
Appropriateness (COA No.s 72096 and 72473), currently pending before the Select Board. Locus is 
situated at 41 Chuck Hollow Road, shown on Assessor’s Map 75 as Parcel 110, as Lot 695 upon Land 
Court Plan 5004-33. Evidence of owner’s title is registered on Certificate of Title No. 27179 at the 
Nantucket County District of the Land Court. The site is zoned Limited Use General 3 (LUG-3).  


 
 22-19 Richard J. Glidden, Tr., 4 Shawkemo Road Realty Tr.  4 Shawkemo Rd.  Glidden 


Action Deadline November 6, 2019  
Applicant is seeking Special Permit relief pursuant to Zoning Bylaw Section 139-33.A(4) to remove and 
reconstruct any or all of the pre-existing nonconforming structures or any portion thereof in excess of 
the permitted 3% ground cover ratio. Specifically, Applicant proposes to demolish all or portions of 
existing structures to allow for new construction and/or additions with the ability to retain the pre-
existing nonconforming ground cover of 2,110 SF. As a result of a zoning change from LUG-1 to LUG-
3, the Locus became pre-existing non-conforming as to groundcover and as to lot size. The Locus is 
improved with a dwelling and garage which are also pre-existing nonconforming as to setbacks. The 
Locus is situated at 4 Shawkemo Road, is shown on Tax Assessor’s Map 43 as Parcel 91.1, and as Lot 
16 upon Land Court Plan 14732-E. Evidence of owner’s title is registered on Certificate of Title No. 
27324 at the Nantucket County District of the Land Court. The site is zoned Limited Use General 3 
(LUG-3). 


 
VI. OTHER (VOTES MAY BE TAKEN) 
 


 051-03            Rugged Scott a/k/a Beach Plum 40B                  Holland 
DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners 
non-resident family membership privileges and access to the common amenities 
(Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions in Section 
3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the 
“Settlement Agreement”. 


 
VII. ADJOURNMENT (VOTE WILL BE TAKEN) 
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16 upon Land Court Plan 14732-E. Evidence of owner’s title is registered on Certificate of Title No. 27324 at the Nantucket County 
District of the Land Court. The site is zoned Limited Use General 3 (LUG-3). 


Voting McCarthy, Toole, O’Mara, Koseatac, Mondani 
Alternates Poor, Thayer 
Recused Botticelli 
Documentation File with associated plans, photos and required documentation 
Representing Richard Glidden, Glidden & Glidden 
Public None 
Discussion (3:37) Glidden – Summarized the request: maintain the pre-existing, non-conforming groundcover. They are in the process of 


obtaining HDC approval so don’t have the final design and layout. 
Poor – Our plans show proposed renovation within the setback.  
Toole – You can move and reconstruct if the reconstructed meets all side-yard setbacks; he thinks we’ve done this in the 
past but usually for less non-conformity. He’d grant the relief as requested as long as it meets all other requirements. 
O’Mara – They haven’t shown full use of the groundcover; he’s okay as long the setback isn’t encroached upon. 
Glidden – What exists does encroach into the setback and that small encroachment would be maintained while everything 
else is compliant. 
McCarthy – That’s not what the plan shows. We need more information. 
Toole – Doesn’t know why they wouldn’t want to conform with the setback. The narrative we have isn’t clear. 
Glidden – You can only maintain the non-conformity in the setback if that part is maintained; if everything is torn down, 
the new construction must comply. 
Poor – The plans indicate this is a renovation, not a reconstruction. 
McCarthy – This request states, “…to remove and reconstruct any or all of the pre-existing nonconforming structures…” 
Antonietti – There was no plan when this was submitted; her legal ad was due before submission of the plan. You can 
request alterations to the pre-existing nonconforming structure so as not to create any new non-conformities but that needs 
to be added to requested relief. 


Motion Motion to Continue to September 12. (made by: Toole) (seconded by: O’Mara) 
Vote Carried 5-0 


 


IV. OTHER BUSINESS 
1. 051-03            Rugged Scott a/k/a Beach Plum 40B                        Holland 


DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners non-resident family membership 
privileges and access to the common amenities (Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions 
in Section 3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the “Settlement Agreement”. 


Presenter Tucker Holland, 5 Seikinnow Place  
Discussion (3:52) Holland – It was brought to his attention, that there was provision as part of the permitting process for Beach Plum 


Village (aka Rugged Scott) for residents within a specified proximity to be offered membership in the amenities. It seems 
this provision is not widely known; he reached out to the Homeowners Association. Wants to know how to jumpstart this 
program. He was referred to the developer who responded that this hadn’t yet been put into place. His understanding is 
that this program has not been formalized yet. There are other Seikinnow residents also interested in the details. 


McCarthy – She became aware when we did talk about Rugged Scott in relation to Surfside Crossing. It had never been 
brought up in recent discussion regarding Rugged Scott, and she thought it was well underway.  
Toole – Doesn’t know what details we have. 
Thayer – The developer agreed to it; the people have the right to enter into agreement to use the facilities. 
Toole – Asked if Mr. Holland encountered reluctance on the part of the developer. 
Holland – Yes; he thinks the year-round residents of Beach Plum Village would appreciate the additional members for 
comradery and defraying the cost of the amenities. A conversation he had with a seasonal owner indicated there were those 
who were not aware of this provision of the permit. In 13 years, the pool has been built and rebuilt; he feels that more than 
enough time has passed to have figured this out. 
Mondani – He feels this is clear and doesn’t feel we need to “interpret” this. It’s part of the Comprehensive Permit. 
O’Mara – The developer should have written something in the rules and regulations that supports his stake in this. We 
should write the developer a letter and ask him to explain. 
Toole – That letter should also go to the Zoning Enforcement Officer; there are still some unsold lots. The last three lots 
shouldn’t receive a Certificate of Occupancy until this issue is cleared up; we shouldn’t have released those last three lots. 
It’s been 13 years, and it fell through the cracks because no one has expressed interest. 
Holland – He’d like to know when this program will be implemented. 
McCarthy – Suggested they have Josh Posner come in and, under other business, explain the status of the program. She’d 
also like a better list of the eligible lots outside Beach Plum Village.  


2. Antonietti – Mr. Poor will be absent in September and Mr. Toole in October. 
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program there, we will be formally requesting that the Comprehensive Permit be re-opened for
modification at your March meeting.
 
In the meantime, we would ask that you to continue to ensure with the Zoning Enforcement Officer
and the Building Department that no CO’s are issued for the remaining Beach Plum Village market
rate units until this matter is fully and satisfactorily resolved, as you had requested last August (see
attached).
 
With best regards,
 
SEIKINNOW PLACE HOMEOWNERS & YEAR-ROUND RESIDENTS
Tucker Holland
Peter McEachern
Bert Turner
Chris Young
 
 
From: Tucker Holland 
Sent: Friday, January 31, 2020 12:06 PM
To: Howard Edelman <hcearb@gmail.com>
Cc: Allison Johnson <allimj@hotmail.com>; Allison Johnson <ajohnson@nantucketnewschool.org>;
Ben Winikoff <benjaminwinikoff@aol.com>; Peter McEachern <Peter@nantucketyachtclub.org>;
Chris Young <chris@housefitters.com>; Bert.Turner@yahoo.com
Subject: RE: Proposal to Abutters from Beach Plum Homeowners
 
Howard,
 
We have received your proposal and have some initial clarifying questions / requests which would
aid in our review and then allow us to respond more fully:
 

1. What is the basis for the $30,000 figure?
2. Please provide documentation which would demonstrate a comparable initiation fee (and

80% return of that fee when they leave) in conjunction with the common amenities which
was paid by the owners within Beach Plum Village.

3. Are you proposing any restrictions on non-resident memberships that would not apply to
Beach Plum Village owners as well? For example, if a non-resident member were to rent their
home, would their renter be entitled to use the common amenities, as we understand the
case is with Beach Plum Village owners?

4. If a non-resident member sells their home, does the membership transfer to the new owner
with the new owner simply picking up the obligation for the annual dues?

5. If more than ten neighbors express interest in the initial round of memberships, how do plan
to pick the ten initial members? Should one of the original ten withdraw in the future, would
there be an opportunity for someone to join in the future whom initially raised their hand yet
was not picked in the initial round?
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Based on your responses to the above, we may have some follow up questions.
 
Best,
Tucker, on behalf of the Seikinnow homeowners included on this e-mail
 
Tucker Holland
Municipal Housing Director
 

 
m: Town Administration Building, 16 Broad Street -- Office 111, Nantucket, MA 02554
e: tholland@nantucket-ma.gov
p: 508-325-7587 ext. 7023
c: 802-233-3177
 
From: Howard Edelman <hcearb@gmail.com> 
Sent: Sunday, January 19, 2020 11:39 AM
To: Tucker Holland <tholland@nantucket-ma.gov>
Cc: Allison Johnson <allimj@hotmail.com>; Allison Johnson <ajohnson@nantucketnewschool.org>;
Ben Winikoff <benjaminwinikoff@aol.com>
Subject: Proposal to Abutters from Beach Plum Homeowners
 
Please review with your folks as soon as possible and get back
to me with your thoughts.
 
Best,
 
Howard

--
Howard C. Edelman ADR, Inc.
Arbitrator/Mediator
---------------------------------
1175 York Avenue, PHA-8
New York, NY  10065
Phone:   (212) 644-2380
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Proposal to Abutters from Beach Plum Homeowners 
 

1. On or about March 15, 2020, a letter/email will be 
sent to prospective joiners.  It will indicate that 
up to ten joiners will be permitted to utilize Beach 
Plum amenities – pool, gym, tennis court and play 
area.  Prospective joiners will be given 45 days to 
indicate interest. 

 
2. The communication shall include the following 

requirements: 
 
a. A one-time initiation fee of $30,000 to be paid 

on or before June 1, 2020.  In the event a joiner 
subsequently decides not to rejoin, 80% of the 
fee shall be returned. 

 
b. A yearly maintenance fee shall be imposed, equal 

to 76%* of assessments paid by Beach Plum 
homeowners.  The 2020-21 budget has not been 
finalized but it is anticipated that the fee will 
be between $3,500 - $4,000 plus any cost 
attributable to the BOH requirement for an 
attendant to be present during pool hours. 

 
3. Conditions relating to usage and number of joiners: 

 
a. The number of joiners shall be restricted to 

those who accept the invitation for the 2020-21 
year. 

 
b. Usage will be monitored by a key or pass system 

which is the same as for Beach Plum homeowners. 
 
c. The key/pass shall be returnable to the Beach 

Plum Property Manager at the end of each season; 
i.e., the day the pool closes. 

 
 
 
 
 
 
 
*This figure represents the portion of the current 
assessment attributable to the maintenance of the 
amenities available to joiners. 
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August 2nd, 2019 
 
Zoning Board of Appeals 
Attn: Susan McCarthy, Chair 
c/o Nantucket Planning Office 
2 Fairgrounds Road 
Nantucket, MA  02554 
 
Dear Chair McCarthy and members of the ZBA, 
 
Thank you for the work that you do on behalf of Nantucket. We are writing today to ask for your 
assistance. 
 
The attached documentation illustrates that the developer of Beach Plum Village is obligated, and 
furthermore freely agreed, to make available a minimum of ten (10) and a maximum of thirty (30) non-
resident family memberships for use of the common amenities (i.e., clubhouse, pool, lawn, tennis) at 
Beach Plum Village for residents residing within certain proximity to the development. Please see 
Section 3.2(o) and Exhibit D of the “Decision on Application of Rugged Scott LLC As Modified Pursuant to 
the ‘Agreement and Stipulation for Entry of Judgement’ in Housing Appeals Committee Docket No. 04-
13” as well as Section 9 of the “Settlement Agreement”. 
 
Over a decade later, the developer has not implemented this non-resident program. 
 
We understand the developer has retained control of the Homeowners Association at this point, so it 
would appear the ability to act is in their hands. 
 
In the attached correspondence with the developer, you will see that the developer suggests that he 
plans to wait until all units are sold before implementing this policy. We see nothing in the Decision or 
Settlement Agreement that states that need be the case. 
 
One would think it reasonable that, initially, before the amenities had been developed, that a non-
resident program may not be in place. We would agree that to be very reasonable. However, in this 
case, not only has the pool, for example, been built – it has been rebuilt. Residents of Beach Plum Village 
have been enjoying the common amenities for years. As they should. 
 
We understand that this non-resident program was intended to be a kind of community benefit and that 
the developer states they are interested in helping the year-round community through their housing 
programs. We also understand it could provide a lessening of the shared expense burden to the year-
round as well as seasonal homeowners at Beach Plum Village were the non-resident membership 
program to be in place. As year-round residents, we are struggling to see how these facts and 
representations square with the developer not having previously implemented this simple program 
which the developer committed to do…? 
 
We simply would like the developer to perform, finally, on the obligation without further delay. In 
addition to each of us having a potential interest in non-resident membership (dependent on program 
guidelines and pricing), we each, also, would like to be part of the representative group of abutters to 
review and discuss the proposed guidelines for the program with the developer / Homeowners 
Association as provided for in the Settlement Agreement. 
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We believe the developer to be in violation of both the Comprehensive Permit and the Settlement 
Agreement. We are not sure if a (re)opening of a public hearing is the next appropriate step, yet we 
would greatly value your guidance and attention to drive this matter to resolution without further 
unnecessary delay on the part of the developer. 
 
Surely life would be easier for all if folks would just do the right thing. 
 
Indeed, at any point over the past decade the developer could have come up with the guidelines and 
implemented the program if they so choose. Apparently in this case, it is going to take an authority 
compelling them to do so. 
 
With best regards, 
 
Chris Freeman, 14 Seikinnow Place 
Tucker Holland, 5 Seikinnow Place 
Peter McEachern, 2 Seikinnow Place 
Bert Turner, 11 Seikinnow Place 
Chris Young, 12 Seikinnow Place 
 
Attachments (6) 
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DEPARTMENT OF· 

HOUSING& 
COMMUNITY 

DEVELOPMENT 

Bk: 01010 Pg: 1 

HOUSING APPEALS COMMIITEE 
Werner Lohe, Chairman 

Shelagh Ellman-Pearl, Hearing Officer 
Robert Dickens Smith, Research Counsel 

Lorraine Nessar, Clerk 
617-573-1520 

Bk: 1010 Pg: 1 Page: 1 of 44 
Doc: AGR 03/10/2006 02:26 PM 

CERTIFICATION OF THE PUBLIC RECORD 

I certify and attest that the attached copy of the filed Agreement and Stipulation for 
Entry of Judgment in the case of Rugged Scott, LLC v. Nantucket Board of Appeals, 
No. 2004-13, which I have initialed and dated, is a true copy of the document filed with the 
records of the Housing Appeals Committee. 

In WITNESS WHEREOF I have hereunto set my hand and seal. 

02/02/06 
(Date) 

N.b. 

I 00 Cambridge Street, 3rd Floor 
Boston, Massachusetts 02114 
Phone: 617-573-1520 Fax: 617-573-1515 
www.mass.gov/dhcd/components/hac 

Lorraine Nessar, Clerk 
Keeper of the Records 
Housing Appeals Committee 
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COMMONWEALTH OF MASSACHUSETTS 

NANTUCKET, ss. 

RUGGED SCOTT LLC, . Appellant 
v. 

TOWN OF NANTUCKET 
ZONING BOARD OF 
APPEALS, 

and 

LISA DIAS, 

Appellee 

Intervenor 

DEPARTMENT OF HOUSING AND 
COMMUNITY DEVELOPMENT 

HOUSING APPEALS COMMITTEE 
DOCKET NO. 04-13 

[~ C€ © ~ D 07 fE {i)' 
WJ FEB - 1 2005 ~ 
By 

AGREEMENT AND STIPULATION FOR ENTRY OF JUDGMENT 

Now come Rugged Scott, LLC ("Rugged Scott") and the Town of Nantucket 

Zoning Board of Appeals ("the Board"), the Appellant and Appellee in the above-entitled 

action (the "parties"), and stipulate and agree that the Housing Appeals Committee shall 

enter a Decision on Stipulation and/or other Order approving the attached "Town of 

Nantucket Zoning Board of Appeals File No. 051-03 Decision on Application of Rugged 

Scott LLC As Modified Pursuant to the 'Agreement and Stipulation for Entry of 

Judgment' in Housing Appeals Committee Docket No. 04-13" (the "Modified 

Decision'') as the Comprehensive Permit for this project. 

I. GRANT OF COMPREHENSIVE PERMIT 

The parties agree that by entering into this Agreement and Stipulation for Entry of 

Judgment, through the execution hereof by their respective counsel, they agree to, and are 

1 
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bound by the terms of the Modified Decision, whether or not this Agreement and 

Stipulation for Entry of Judgment is approved by the Housing Appeals Committee. 

II. BINDING AGREEMENT 

This Agreement and Stipulation for Entry of Judgment shall be enforceable as a 

Decision, Order, and/or Judgment of the Housing Appeals Committee, shall not be 

extinguished by merger as a result of incorporation in such Decision, Order and/or 

Judgment, shall in all events survive such Decision, Order and/or Judgment and be 

forever binding upon the parties, their heirs, successors and assigns; and shall retain its 

independent legal significance as a legally enforceable Agreement, whether or not 

approved by the Housing Appeals Committee. The parties agree that they will not appeal 

said Decision, Order, and/or Judgment, expressly waiving any right of appeal, whether 

statutory or otherwise, and acknowledge that they have been fully represented by counsel 

and informed of their rights, and that they have voluntarily entered into this Agreement 

and Stipulation for Entry of Judgment. 

The Appellant, 
Rugged Scott, LLC 
By its Attorney, 

(ii.~ 
Peter L. Freeman 
BBO# 179140 
Freeman Law Group 
86 Willow Street - Suite 6 
Yarmouthport, MA. 02675 
508-362-4700 
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APPROVED: 

Date: ------

Bk: 01010 Pg: 4 

Housing Appeals Committee, 

Werner Lohe, Chairman 

Shelagh Ellman-Pearl, Hearing Officer 
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CERTIFICATE OF SERVICE 

I, Peter L: Freeman, do hereby certify that this day I served a true copy of the 
within Joint Motion of Appellant and Appellee to Adopt Agreement and Stipulation for 
Entry of Judgment, and to Stay Proceedings Pending Consideration of Motion and 
Agreement and Stipulation for Entry of Judgment by mailing same first class mail, 
postage paid to: 

Jonathan D. Witten, Esquire 
Daley and Witten, LLC 
156 Duck Hill Road 
Duxbury, MA 02332 

Kimberly Saillant, Esquire 
Duetsch Williams PC 
99 Summer Street 
Boston, MA 02110 

DATED: February 1, 2005 

Peter!&e~ 
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TOWN OF NANTUCKET 
ZONING BOARD OF APPEALS 

FILE NO. 051-03 

DECISION ON APPLICATION OF RUGGED scon LLC 

AS MODIFIED PURSUANT TO THE "AGREEMENT AND STIPULATION FOR 
ENTRY OF JUDGMENT" IN HOUSING APPEALS COMMITIEE DOCKET NO. 

04-13 

COMPREHENSIVE PERMIT 
FOR THE RUGGED SCOTT LLC DEVELOPMENT 

15, 19 Rugged Road and 6, 8 Scott's Way (aka Scotts Way) 
Assessor's Map 67, Parcels 170, 170.1, 170.2 and 170.3, Plan Book 21, Page 106, Lots 19A, 

19B, 19C and 19D, Deed Reference 761/53, zoned Llmited-Use-General-2 

I. BACKGROUND OF APPLICATION 

An application for a Comprehensive Permit pursuant to Massachusetts General Laws 
("MGL') Chapter 40B, Sections (§) 20-23 ("the statute") for 72 units of housing was filed with the 
Nantucket Zoning Board of Appeals ("the ZBA") by Rugged Scott LLC (the "Applicanr 
hereinafter) on April 30, 2003. The Applicant agreed that the initial Public Hearing could be 
scheduled for July 31, 2003 and granted an extension, which was duly filed with the Nantucket 
Town Clerk. The location of the property that is the subject of this application is four separate 
parcels at 15 and 19 Rugged Road and 6 and 8 Scott's Way. Notice of the Public Hearing on the 
Application was duly posted in the Town and County Building, was mailed to the Applicant, 
abutters, owners of land directly opposite on any public or private street or way, abutters to the 
abutters within three hundred feet of the property lines of the subject property, the Nantucket 
Planning Board and other Town Agencies, and was published in the Nantucket Inquirer and 
Mirrornewspaper on July 10 and 17, 2003. A Public Hearing on the Application was first held in 
the Large Group Instruction Room of the Nantucket High School, 10 Surfside Road, Nantucket, 
Massachusetts at 6:00 PM on July 31, 2003, and was continued to September 25, 2003, October 
30, 2003, November 20, 2003, December 17, 2003, January 29, 2004, February 19, 2004, and 
again to March 17, 2004, during which the ZBA, the neighbors, and other concerned parties 
discussed changes to the plan with the Applicant. The public hearing was closed on March 17, 
2004. The ZBA was assisted by Mr. Edward Marchant, a consultant, hired to advise on the 40B 
statute and procedural questions. The ZBA also received a report from the Nantucket Planning 
Board, dated October 27, 2003, which commented on requested waivers, traffic issues, density, 
lot layout, housing type and location. The members of the ZBA hearing this application were Mr. 
Edward J. Sanford, Chairman, Mr. C. Richard Loftin, Mr. Edward Murphy, Mrs. Nancy J. Sevrens, 
and Mr. David R. Wiley. 

The ZBA has adopted no local rules and regulations governing applications filed pursuant 
to MGL Chapter 40B, and accordingly, the model rules prepared by the Commonwealth of 
Massachusetts, Department of Housing and Community Development (DHCD), are the rules 
applicable to this Application. 

The Public Record of this Decision includes, but is not limited to, the Application, 
including reports, plans, and specifications, supplemental materials listed in Exhibit B; the 
correspondence between the Applicant and the ZBA, agency and peer review reports, written 
material received during the public process; and such other information on file with the ZBA at the 
Nantucket Zoning Board of Appeals office. 

The ZBA issued a Decision on this Application dated May 25, 2004, granting a 
Comprehensive Permit for construction of forty (40) units, with numerous conditions. The 
Applicant appealed the Decision to the Commonwealth of Massachusetts Housing Appeals 
Committee (Docket No. 04-13); and there was also an appeal of the Decision in Nantucket 
Superior Court (Lisa P. Dias, and Kenneth F. Dias and Lisa P. Dias as Trustees of Daisey 

107



. 
• ' 

Bk: 01010 Pg: 7 

Nominee Trust, and Peter Paul Meerbergen, and Nantucket Land Council, Inc., Plaintiffs, v. Town 
of Nantucket Zoning Board of Appeals, et al, Nantucket Superior Court Civil Docket No. 04-15. 

This modified Decision restates the original Decision in its entirety, but with the 
revisions that have been agreed to between the ZBA and the Applicant, with the intention 
that this modified Decision shall be attached to the "Agreement and Stipulation for Entry 
of Judgment" signed by counsel for the Applicant and the ZBA and submitted to the 
Housing Appeals Committee in full settlement of the Applicant's appeal to the Housing 
Appeals Committee. 

II. BACKGROUND OF MGL CHAPTER 408 

This is an application, pursuant to MGL Chapter 40B, § 20-23, for a Comprehensive 
Permit for the construction of 72 dwelling units in single-family and duplex structures. During the 
public hearing, the ZBA voted 3-2, with Sanford, Sevrens, Murphy in favor and Loftin and Wiley 
opposed, on January 29, 2004, to support a maximum o.f 40 dwelling units consisting of 26 
market-rate, ten (10) affordable (see 111,8(2) below). Such revision eliminated 32 dwelling units 
from the original application due to density concerns and based on housing needs. The unit 
program was further modified during negotiations that resulted in the full settlement of the 
Applicant's appeal of the May 25, 2004 ZBA decision to consist of a maximum of 44 dwelling 
units including eleven (11) affordable and 33 market rate units. All units will be detached single­
family homes in fee simple ownership, which the ZBA found to be consistent with the 
neighborhood. The housing is proposed pursuant to the Housing Starts Program of the Mass 
Housing Finance Agency (MHFA). 25% of the units or eleven units will be sold to households 
whose annual incomes do not exceed 80% of the annual median income for Nantucket as 
defined by the U.S. Department of Housing and Urban Development ("HUD"), with no more than 
30% of their annual income going toward their interest and principal mortgage payments, real 
estate taxes, insurance, private mortgage insurance and any homeowners' association fees, 
hereinafter referred to as the "affordable units". 

Ill. THE PUBLIC HEARING 

A. Jurisdictional Regulrements 

At the first Public Hearing, Mr. Marchant gave a detailed presentation regarding the MGL 
Chapter 40B process and the floor was open for questions from the public. Mr. Marchant 
explained how the Applicant satisfied the jurisdictional requirements of the statute (see D. 
Findings of Fact below) as well as the ZBA's role as the local permitting granting authority. 

B. Proiect Description 

The Applicant, represented by Mr. Joshua Posner, principal, outlined the Rugged Scott 
LLC Development proposal, with the assistance of the Applicant's consulting architect. Mr. 
Christopher Dal mus, AIA, of Design Associates, Inc.; consulting engineer, Mr. Dan Malloy, PE, 
Senior Project Manager of Cullinan Engineering, Inc; and the Applicant's counsel, Mr. Arthur 
Reade. As previously stated, the initial project proposed the construction of 72 dwelling units in 
single-family and duplex structures. 

1.) Physical Characteristics 

The land is a 10.0 +/-acre, vacant, wooded, site. The surrounding area is residential. 
Immediately abutting properties to the east and west contain single-family dwellings and 
outbuildings on lots of 50,000 to 80,000 square feet or greater. These properties are within the 
Limited-Use General-2 (LUG-2) zoning district, as is the subject site. To the north of the site, 
immediately across a paved private way, known as Rugged Road, is an area zoned Residential-2 
(R-2) with a minimum lot size requirement of 20,000 square feet Most lots in the area have been 
improved with single-family dwellings. To the south, across a separate dirt, private way, known as 
Scott's Way, is a 66. 7 +/- acre, wooded, tract of land that is part of a Boy Scout camp. The site is 
level and .the underlying soil type is "Evesboro association" according to the Soil Survey of 
Nantucket County Massachusetts. It is described as "Nearly level and gently sloping, excessively 
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drained, sandy soils formed in outwash deposits." There is a sewer line and water line proximate 
the Locus on Rugged Road. 

2.) · Affordability 

The proposed prices for the eleven (11) affordable units are estimated to be 
approximately between $218,000 and $235,000 for the three (3) and four (4) bedroom homes, 
respectively, based upon current income guide-lines and the proforma submitted by the 
Applicant dated July 28, 2003. The maximum sales price would be based upon an assumption 
that no more than 30% of their annual income would be used for interest and principal mortgage 
payments, real estate taxes, insurance, private mortgage insurance and any Homeowners' 
Association fees. 

Final prices for the affordable units shall be established in accordance with State regulations and 
NHNC requirements prior to unit marketing based upon pertinent income data and MassHousing 
or, if applicable, in accordance with the appropriate DHCD Guidelines for "Housing Programs in 
which Funding is Provided Through a Non-governmental Entity" in effect at the time the initial 
lottery is done. A "window of affordability" shall be created for the eleven (11) affordable units in 
that, although household eligibility will be based upon 80% or less of median family income, the 
initial sales prices for the eleven (11) affordable units will be established by assuming that 
household median family income is no greater than 70% of median family income. 

C. Public Comment 

At each session of the Public Hearing, the ZBA asked for public comment. Many 
residents from the surrounding area and other interested parties spoke at various times. They 
expressed concerns about density, traffic, drainage, site plan design, noise, and other "quality of 
life" issues. The ZBA also received many questions about the pro fonma and the ability of the 
development to maintain long-term affordability. 

In addition to input from several pertinent Town departments, including a report from the 
Nantucket Planning Board, dated October 27, 2003, which commented and made 
recommendations on the requested waivers, traffic issues, density, lot layout, housing type, 
buffers and location, the ZBA retained two (2) engineering firms at the Applicant's expense to 
conduct a peer review of the traffic and engineering submittals. The engineering peer review 
report submitted by .Horsley and Witten, the ZBA's engineering consultant, is dated July 3, 2003, 
revised July 25, 2003 and updated March 26, 2004, and the traffic peer review report by Rizzo 
and Associates, the ZBA's traffic consultant, is dated October 2, 2003 and updated October 21, 
2003. 

D. Findings of Fact 

1. The ZBA has jurisdiction to issue a comprehensive permit in 
accordance with the Act, in accordance with the following: 

a. The Applicant, Rugged Scott LLC, is a limited dividend 
corporation within the meaning of the Act. 

b. The MassHousing Housing Starts Program (the "Program") has 
been accepted as an eligible program under the Act by the 
Housing Appeals Committee. The Applicant proposes to fund the 
project with funding from MassHousing. The Applicant has 
received a Project Eligibility letter, pursuant to 760 CMR 31.01 
(2), for the project from MassHousing; therefore, the Applicant 
fulfills the requirement of 760 CMR 31.01 (1)(b) that: "The project 
shall be fundable by a subsidizing agency under a low and 
moderate income subsidy program." Thus, the project complies 
with the regulations concerning fundability by a subsidizing 
agency. Construction financing by a private bank lender 
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operating under the New England Fund program of the Federal 
Home Loan Bank of Boston may be allowed provided that 
MassHousing remains the Project Administrator overseeing 
enforcement of the terms of the Regulatory and Monitoring 
Agreements and written permission from MassHousing and 
DHCD is received. 

The Applicant has demonstrated that it has control of the 
property by providing the ZBA with a copy of the deed conveying 
the title in the property from Steven C. Jemison, aka Stephen C. 
Jemison, to the Applicant, Rugged Scott LLC c/o Rising Tide 
Development LLC, dated June 8, 2000, and recorded at the 
Nantucket Registry of Deeds, Deed Book 761, Page 53. 

2. The Project is consistent with local.needs: 

a. Based on the statistics maintained by DHCD and presented by 
the Applicant, the Town has fallen significantly short (only 
2.48%) of the goal of 10% of its year-round housing units 
dedicated to low and moderate-income level households. This is 
despite the fact that the Town and Nantucket Housing Authority 
(NHA) has produced 100 units of MGL Chapter 40B eligible 
housing based upon the DHCD inventory dated October 1, 2001 
updated to April 24, 2002, and there have been numerous 
housing initiatives, including actions taken at recent Annual 
Town Meetings, all in an effort to meet the substantial community 
need for housing. 

b. Although the proposed density is significantly above that allowed 
by the current zoning district (LUG-2), the ZBA finds both higher 
and lower actual density within the area. The ZBA required 
modifications including a 39% decrease in the number of units, 
restriction of one dwelling unit per lot, creation of meaningful 
buffer areas, a 50~foot building setback line and other site 
changes agreed upon with the Applicant through the public 
hearing and meeting process that have significantly reduced 
and/or mitigated the impacts to the neighborhood. 

3. The Project raises significant local health and safety issues: 

a. The Project must rely on municipal sewer and water service in 
order to support the density of development proposed by the 
Applicant. The project is within the Public Wellhead Recharge 
Overlay District. If on-site septic systems were proposed, the 
project would have an adverse impact on the Island's sole 
source aquifer. The nearest connections to public water and 
sewer are adjacent to the site, however the existing sewer line 
has reached capacity at a location far from the site at Newtown 
Road (a.k.a. New Town Road). The existing sewer line cannot 
receive substantial amounts of additional flow and a bypass 
sewer line needs to be constructed between Newtown Road 
(a.k.a. New Town Road) to a point near the Rotary. Construction 
of this bypass sewer line is essential to the issuance of a building 
permit for this project. 

There are no constructed pedestrian facilities along Scott's Way, 
a dirt road. The nearest interconnected pedestrian and bicycle 
path is on Surfside Road although a planned facility along 
Fairgrounds Road is anticipated in the near future. The lack of 
these facilities is deemed to be an unsafe situation for 
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pedestrians and bicyclists given the level of vehicular traffic 
proposed for the site. Although a combined bicycle and 
pedestrian path along the north side of Rugged Road exists, 
which path was installed as a condition of the nearby 19-lot 
"Seikinnow Place" subdivision, the path would be inadequate to 
serve the needs of the future residents of the area. As with any 
comparable subdivision, sidewalks through the site are 
necessary to ensure pedestrian and bicycle safety. Scott's Way 
must be upgraded from its current condition to accommodate the 
additional traffic generated from this development. 

b. To mitigate the traffic impacts identified in b., above, the ZBA 
believes that construction of interior sidewalks, construction of 
Scott's Way and an extension of a bike path along Scott's Way 
are minimum requirements necessary to ensure vehicular, 
pedestrian, and bicycle safety to and from the site. In addition, 
off-site improvements are warranted because of the project's 
impact on traffic in the immediate area. The ZBA hereby requires 
the contribution of $35,555* to be placed in a segregated 
account prior to the issuance of a building permit, administered 
by the ZBA or its designee, for traffic mitigation measures within 
a one-mile radius of the site. 

• Calculated as follows: $24,000=Cost of Bus Pull out 
$40,000=Cost of Fairgrounds Road/Old South Road Intersection Reconstrudion 
$64,000 x 40rl2 (unit redudion)=$35,555 

Source of Costs: 3/17/04 Memo, Nantucket Electric Land Purchase by Doug Unruh 

E. ZBA Discussion and Vote 

After ZBA discussion at its meeting held on May 24, 2004, a Motion was made 
by Edward Murphy, seconded by C. Richard Loftin, to approve the Comprehensive Permit, 
and to allow only those exceptions from the Nantucket local By-laws and regulations, as 
shown on Exhibit A attached hereto and incorporated herein by reference, and to 
incorporate CONDITIONS Into the Comprehensive Permit. The ZBA finds that relaxing 
certain restrictions are necessary to ensure affordability, but that the following conditions 
and restrictions are necessary to protect the public health, safety and environment and 
that such conditions and restrictions would not make the project uneconomic. 

CONDITIONS 

1. General 

1.1 The Project shall be constructed in substantial compliance with the following 
plans of record subject to final revisions as stated herein. Any deviation, ruled by 
the ZBA to be substantial, from these plans and/or directly related conditions and 
documents shall be a modification of this Comprehensive Permit by the ZBA as 
set forth in 760 CMR 31.03. 

• "Conceptual Plan" (4 sheets) dated April 28, 2003 by Weinmayr 
Associates, Inc. 

• "PRELIMINARY COMPREHENSIVE PERMIT PLANS, PROPOSED 
HOUSING FOR RUGGED ROAD AND SCOTTS WAY' (6 sheets) 
by Cullinan Engineering Co., Inc., dated April 30, 2003. 

• OVERALL LAYOUT PLAN, PROPOSED HOUSING FOR RUGGED 
ROAD AND SCOTTS WAY" (1 sheet) by Cullinan Engineering Co., 
Inc., dated September 24, 2003. · 

• Drawing D15.28 "conceptual plan" dated February 17, 2004 and 
"mark-up" dated February 19, 2004 by Weinmayr Associates, Inc. 

• "Comprehensive Permit Application for Rising Tide LLC by Design 
Associates, Inc., dated April 2, 2003, (3 sheets) 
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' 1.2 Revisions to plans. The following revisions shall be made to the plans to be ·, 
' submitted to the ZBA for final approval as required by 4.1 below: • 

1.2.1 The project shall be limited to no more than 44 detached, single-
family dwelling units, 33 market rate units and, eleven (11) 
restricted to households at or below 80% of median family 
income as defined by HUD all held in fee simple. Total bedrooms 
for the site shall not exceed 155 and no unit shall have more 
than four (4) bedrooms. Total square footage (not including 
garages, basements and clubhouse) shall not exceed 85,500 
square feet of habitable space. The clubhouse shall be limited to 
a maximum ground cover of 2,500 square feet. All plans, building 
schedules, etc. will be amended so as to address these limits. 

1.2.2 The final plan will show Road 'A", Road "B', Road 'C" and Road 
"E'; with Road 'D" being eliminated. Roads 'A", 'B", and 'E" will 
be fee-simple lots to be conveyed to the Homeowners 
Association (see 3.1 ). Road 'C" will be an easement. The Roads 
shall be designated with names to be approved by the ZBA on 
the final plans. 

1.2.3 Road 'A" shall be constructed to a width of 24 feet between 
curbs except ( 1) between its intersection with Rugged Road to its 
intersection with Road 'E" and, (2) between its intersection with 
Scott's Way to its intersection with Road 'C". In these two areas, 
the width shall be 20 feet between curbs and the pavement shall 
be marked with a 'no parking" yellow line on both sides of the 
road. The western side of Road 'A" shall be appropriately 
marked as "no parking." Additional signage may be required at 
the discretion of the ZBA. 

1.2.4 Road 'B" shall be constructed to a width of 18 feet between 
curbs and the pavement shall be marked with a "no parking" 
yellow line on the eastern side of the road and both sides of the 
road between Scott's Way and Road "C'. ' Additional signage 
may be required at the discretion of the ZBA. 

1.2.5 Road 'C' shall be paved, 16 feet in width, similar to Roads 'A' 
and 'B'. 

1.2.6 Twenty-five-foot wide perimeter lots to be owned by the 
Association, comprising a "no-disturb" buffer area as further · 
discussed at 2. 7 below, shall be shown upon the final plan. 

1.2.7 Interior sidewalks shall be constructed of brick pavers. 

1.2.8 Driveway aprons shall be shown on the plans. 

1.2.9 All parking areas shall be identified including the designation of 
all impervious improvements. 

1.2.10 The final plans shall show a "hybrid" drainage system that 
incorporates the use of vegetative swales to the extent 
practicable and without the necessity of impacting proposed 'no 
disturb" buffer areas or existing trees. The ZBA must receive 
final comments from the ZBA's consulting engineers and the 
Wannacomet Water Company reviewing the adequacy of the 
final drainage system design. 

1.3 Subsequent to the end of all applicable appeal periods and prior to the com-
mencement of construction, the Applicant shall record this Decision in the Nan-
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tucket Registry of Deeds senior to any other liens on the property, and shall 
provide the ZBA and the Building Department, including the Zoning Enforcement 
Officer, with documentation of the filing of this Decision or a copy of the Decision 
with all recording information thereon. 

The Applicant shall submit to the Historic District Commission ("HDC") the items 
listed in 4.1 a., f., g. and h. of this Decision and all information normally submitted 
to the HDC for a Certificate of Appropriateness ("COA") no later than 60 days· 
prior to submitting the above plans to the ZBA. The Applicant shall meet in a 
reasonable manner with the HDC and make best efforts to satisfy HDC 
suggestions, requests and comments. The Applicant shall request in writing that 
the HDC prepare a formal comment letter for submission to the ZBA. Assuming 
that the HDC is willing to submit such a letter, the ZBA will review all HDC 
comments and make a Decision related to incorporating some or all of the HDC 
comments into the final plans. The ZBA retains final review authority on HDC­
related design parameters on the above listed final plans and other documents 
relating to the initial permitting of the subject project. 

The Applicant shall submit final architectural plans approved by the ZBA for the 
structures that are part of the project to the Building Department and the HOC. 
Final occupancy of all structures shall require a Certificate of Occupancy issued 
by the Building Department. The Applicant shall request inspections of completed 
buildings by the HDC staff and the ZBA hereby designates HDC staff as its agent 
to sign-off on the building permit card, confirming that the structure meets the 
requirements of the final ZBA approved plans. 

After the issuance of a building permit, the ZBA hereby designates the HDC to 
review and approve any changes in accordance with their normal reviews that 
are not inconsistent with the original ZBA approval, by issuance of a COA. 

1.5 This Comprehensive Permit shall not be transferable without the prior written 
approval of the ZBA. 

1.6 The Applicant shall not cause any further site disturbance until all penmits 
pursuant to 1.9 below have been issued and no tree removal, grading or layout, 
construction of roadways, drainage or other site disturbance shall be undertaken 
prior to the receipt of final approval of all required plans and legal documents 
required herein including but not limited to conditions contained in 1.2, 1.3, 1.4, 
2.1, 2.2, 4.1, and 4. 7, and the completion of any applicable appeal periods and/or 
the conclusion of any appeal(s) or legal action(s) except for: 

(1) Surveying activities at the perimeter of the site; 
(2) Those activities necessary to conduct the endangered species study 

required by 1.9 below. Additional site testing of soil types and 
archaeology may commence, subject to the above conditions 
regarding tree removal/alteration. 

(3) Other related testing, the exact nature of which is not known, but is 
related to environmental/archaeological/historic resource issues, 
may also occur subject to prior written notification to the ZBA to 
commencement of such disturbance. 

The Applicant shall utilize the least intrusive means to conduct the activities 
described above such as hand-auger test pits. The Applicant shall not cause any 
trees greater than 4-inch caliper or 5 feet in height to be removed or significantly 
altered for the above-described activities. Minor, minimal removal of branches 
and shrubs for surveying sight lines and as part of on-site investigation shall be 
the only disturbance to the existing vegetation. 

As a condition of this approval, the Applicant shall exercise care to not impact the 
intent of the "no disturb' buffer area's purpose of protecting adjacent residences 
from the visual and noise impacts by excessively trimming trees or trampling low-
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lying shrubs and brush. The ZBA reserves the right to require additional 
screening, including but not limited to the planting of new trees and/or shrubs 
beyond those required by 2. 7 below, if it is presented with evidence that these 
above conditions have been violated. 

The Applicant shall retain mature, healthy trees, as is practicable, within the 
general area to be disturbed by roadway and house construction consistent with 
the landscape plan required by 4.1g. 

1. 7 Except to the extent modified by the conditions, the Applicant shall be bound by 
the submissions contained in the Application (as revised) for approval and shall 
be bound by the representations made by it, or on its behalf, at the public 
hearings and meetings held to consider the granting of this permit. 

1.8 The terms, provisions, and conditions of this Decision shall bind, burden, and 
benefit the successors and assigns of the Applicant and run with the land. 

1.9 The Applicant shall provide the following permits and/or documentation of 
compliance with the following environmental programs and or requirements 
before any site clearing: 

• Massachusetts Historical Commission (MHC) 
• Sewer Extension Permit, Department of Environmental Protection (DEP) 
• Massachusetts Environmental Policy Act (MEPA) 
• Massachusetts Endangered Species Act (MESA) 
• Environmental Protection Agency (EPA) 

It is a condition of this Decision that the above listed State and/or Federal 
requirements shall be met by the Applicant. 

2. Programmatic Issues 

2.1 The Applicant must identify an independent monitoring agent, acceptable to the 
ZBA, to monitor the project, pursuant to the Regulatory Agreement described in 
2.2 below. The Applicant shall bear all reasonable costs for the monitoring 
agent's contract/services. The Nantucket Housing Office (NHO) as designated by 
the Nantucket Housing Authority (NHA) and/or the Citizens' Housing and Plan­
ning Association, of Boston, Massachusetts ('CHAPA') have been identified by 
the Applicant as potential monitoring agents, and either is acceptable to the ZBA. 

2.2 The Applicant, the ZBA, and NHA-NHO/CHAPA, shall execute a Regulatory 
Agreement, subject to the review and approval of Town Counsel prior to 
recording in the Nantucket Registry of Deeds, which shall incorporate without 
limitation the following conditions as to affordability: 

a.) Twenty-five (25%) percent of the units shall remain affordable in 
perpetuity or for as long as the project does not comply with local 
requirements, whichever is longer. Except as hereinafter stated, such 
units shall be sold to households whose annual income, adjusted for 
family size, does not exceed 80% percent of the median family income 
for Nantucket as defined by HUD. A Deed Rider, subject tci the review 
and approval of Town Counsel, shall be executed and recorded for each 

affordable unit. Applicant agrees that prior to the closing of the first 
affordable unit, Applicant will modify the form of Deed Rider used for the 
affordable units to include any additional reasonable provisions that will 
further protect the long-term affordability of the affordable unit, if such 
language is provided to the Applicant by the monitoring agent and/or 
ZBA in a timely manner. The purpose of this condition is to ensure that 
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the actual Deed Rider used and recorded reflects the then current "state­
of-the-art" for such deed riders to ensure that affordable units are 
protected for the longest possible legal period and to minimize the risk 
that such homes may be lost for any reason as an affordable housing 
resource. 

The affordable units shall be marketed and sold to the fullest extent 
legally permissible, with preference for Nantucket residents, with 
monitoring of the lottery process by the ZBA or its designee. 

Any mortgage loan to an affordable unit owner/buyer that is secured by 
any of the eleven (11) affordable units shall be subject to the perpetual 
MGL Chapter 408 affordability requirement that is a fundamental 
condition of this Comprehensive Permit, unless Applicant/owner/buyer 
can demonstrate to the ZBA through clear and convincing evidence that 
this requirement prevents affordable unit buyers from securing 
reasonable mortgage loan financing satisfactory to allow the timely sale 
of the affordable units, despite Applicant's/owner's/buyer's best efforts to 
identify acceptable lenders willing to make such subordinated loans. Best 
efforts by the Applicant/owner/buyer would have to include earnest and 
timely discussions with local lenders, particularly with those that have 
participated as mortgage lenders in the NHNC program. 

2.3 Prior to the start of construction, the Applicant shall record the aforesaid 
Regulatory Agreement, after execution by all required parties, at the Nantucket 
Registry of Deeds, with a marginal reference to the deed or deeds for the Locus 
to the Applicant. 

2.4 Applicant shall submit an audited cost certification of all revenues and expenses, 
including any rebates received from suppliers, prepared by a Certified Public 
Accountant acceptable to the Monitoring Agent. Such cost certification shall 
comply with the requirements established by the Monitoring Agent in 
conformance with MGL 408 guidelines. 

2.5 The Applicant shall employ no fewer than six (6) distinct styles of homes in 
accordance with a chart submitted by the Applicant entitled "Unit Program" dated 
February 19, 2004 (see Exhibit E, the "Chart"). Although the chart shows only 
four (4) styles, there will be distinctions among the designs subject to final 
approval by the ZBA. The units will generally correspond to the unit sizes 
contained in the Chart. No three-bedroom unit shall be less than 1200 square 
feet of habitable area (not including basements or garages) or any unit greater 
than 2700 square feet of habitable area (not including basements or garages). 
The unit styles shall be distributed to avoid a concentration of styles in any 
particular location. There shall be no more than ten (10) dwellings of any style 
home. There will be no "Cottage Type E" affordable units but a minimum of one 
(1) and a maximum of four (4) of the remaining three (3) styles of each home 
design shall be employed for affordable units. 

2.6 All units shall consist of individual lots owned in fee simple and approximately 
4,000 to 15,000 sq. ft in lot area, each improved with one single-family dwelling. 
All lots shall have a minimum of 20 feet of frontage on a road or way. Lots with 
frontage on Rugged Road or Scott's Way shall be restricted from constructing 
any driveway access directly to Scott's Way or Rugged Road. Front-yard 
setbacks shall be a minimum of five (5) feet and a maximum of ten (10) feet with 
a minimum clearance of five (5) feet from the edge of any sidewalk for those lots 
fronting on Roads "A" and "B", except for those lots that the ZBA designates a 
waiver from this setback requirement on the final plans. It is expected that the 
Applicant may propose a small number of lots with larger front yard setbacks as 
shown on the "Drawing D15.28 (see 1.1). Minimum side/rear yard setbacks shall 
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be five (5) feet, except for those lots affected by a 50-foot building setback line . 
(see 2.8 below). Maximum ground cover on each lot shall be 30%. No more than 
40% or a maximum of 2500 square feet of impervious surface (which includes 
the dwelling units), whichever is less, shall be allowed on any lot. Each lot shall 
be restricted to one dwelling unit only, except for the clubhouse/pool/lawn/tennis 
facility lot, which shall be restricted to no dwelling units. 

2. 7 The "no disturb' buffer area lots described in 1.2.6 above shall be a minimum of 
25 feet in depth from the adjoining property lines and a minimum of 25 feet in 
depth from Rugged Road and Scott's Way, exempting the Road lots and lots that 
have "reverse frontage' as shown on the final site plan. The "no disturb" buffer 
area lots shall be considered permanently protected open space consistent with 
MGL Chapter 40A § 9. 

Based upon the information presented, the ZBA determines that an adequate 
buffer standard should be at least one (1) tree per ten (10) linear feet of the "no 
disturb" buffer area perimeter, said trees being a minimum height of five (5) feet 
and minimum caliper of three (3) inches. Planting should occur within or at the 
edges of the "no disturb" buffer areas as directed by the ZBA or its designee. The 
total required planting of new trees based on a perimeter measurement (2, 729.98 
feet) minus the Road lots (3 Road lots, Road "A' at Scott's Way and Rugged 
Road, Road "B') x 40 ft=120 ft), is 261 trees (2,609.98 feet x 1 tree/10 
feet=260.98). Trees shall be planted in a natural pattern, shall be offset where 
appropriate and are meant to supplement existing, mature vegetation. This 
condition shall be incorporated into the final landscaping plan required by 4.1 g. 
The ZBA reserves the right to alter any aspect of this standard and vary tree 
sizes and locations based upon a review of the detailed final landscape plan. 

The Applicant shall stake the proposed locations for these required trees for 
review with the goal being to maximize the screening between the easterly and 
westerly properties and the proposed houses from Rugged Road. The final 
landscaping plan and a schedule for the planting of all required trees submitted 
for review by the ZBA shall identify species of conifers that would meet the above 
goal and be suitable for planting in the "no disturb' buffer areas to the satisfaction 
of the ZBA or its designee. The ZBA reserves the right to alter any aspect of this 
procedure and specify alternative tree types and species based upon a review of 
the detailed final landscape plan. 

The Applicant shall be responsible for maintaining the health of these trees until 
the sale of the 44'" lot. Thereafter, the Homeowner's Association shall maintain 
the trees of the "no disturb' buffer area, including the replacement of unhealthy, 
diseased or dead trees. This condition shall be included in the Homeowner'.s 
Association documents. 

As stated in 1.8 above, the ZBA reserves the right to require additional plantings 
in the event that care in preserving existing vegetation of the "no disturb" buffer 
area is not undertaken by the Applicant until the completion of the project. 

2.8 A 50-foot building setback line shall be established from the easterly and 
westerly property lines. This restriction shall be enforceable by the Town of 
Nantucket in perpetuity or the longest time period allowed by law and shall 
prevent the erection of any permanent structure or building within its limits. The 
Applicant shall execute a restriction granting said right of enforcement to the 
Town of Nantucket. 

3. Management Issues 

3.1 A Homeowner's Association (the "Association") shall be established by the 
Applicant for the maintenance of all common areas including the club­
house/pool/lawn/tennis facility, roadways including drainage facilities, swales, 
sidewalks, bike paths, and shoulders. The Association shall be governed by By-
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laws, submitted to the ZBA for review and approval as required pursuant to 4.1. 
The Association may be legally created, accept deeds to the Road lots and 
common facilities and undertake other administrative/organizational actions but 
shall not assume road, infrastructure maintenance or clubhouse/pool/lawn/tennis 
court facility management until all of the infrastructure is completed or the 30th lot 
is conveyed. 

The Association shall be initially endowed by the Applicant in the amount of 
$250.00 per lot and shall determine assessments for common area maintenance. 
The Association shall administer the fund and the ZBA shall be named as the 
third-party administration agent. The Associ.ation may promulgate rules and 
regulations, consistent and in compliance with the terms and conditions of this 
decision and those specific conditions in 3.2 below. These rules and regulations 
may include, but are not limited to, setting standards regarding (1) the conduct of 
its residents, (2) appearance of property, (3) minimum maintenance 
requirements, (4) procedures to address nuisance issues such as problematic 
pets, (5) parking, (6) rental terms and conditions for market-rate units, and (7) 
hours of operation an.d conditions related to the use of the clubhouse, pool and 
tennis courts. 

3.2 The following conditions and rules and regulations shall be binding upon the 
Owners, the Occupants and the Association, under the authority of the 
Association, its agents, designees, and assigns: 

a.) Affordable units may not be rented and they must remain owner­
occupied. This condition shall be reflected in the Deed Rider. 

Rentals of market rate units shall be undertaken by an agent of the 
Association so as to ensure compliance with the rules, regulations and 
standards governing the units. 

b.) No more than two (2) adult persons per bedroom may occupy 
any of the units. This condition shall not apply to minor children under 18 
years of age, except that in no case shall total occupancy of the units 
exceed three (3) persons per bedroom, including adults and minors. This 
condition is further restricted by 3.2 (d) below. 

c.) Dwelling units may be expanded beyond the original "building footprint" 
shown on the final plans, subject to the following requirements: 

• Expanded ground cover, as defined in the Nantucket Zoning By-law 
may not exceed 15% of the unit's original ground cover; 

• Expansion may not increase the overall room count of the dwelling, 
said room count not including bathrooms; additional bedrooms being 
expressly prohibited; and 

• Expansion must receive a GOA from the HDG and be constructed 
pursuant to a duly issued building permit, and shall receive 
permission from the Association. 

No Owner or Occupant may add secondary dwelling units, apartments, or 
studios. 

Garages, new or expanded parking and/or impervious areas not shown 
on the final site plan, fences, and sheds for the storage of garbage 
receptacles, lawnmowers, bicycles, toys, and similar items may be 
allowed by written consent of the Association, must apply for and receive 
a GOA from the HDG, and must be constructed pursuant to a duly issued 
building permit. 
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No garages, or parts thereof, shall be used for human habitation. A hose 
bib and/or utility-work sink shall be the only allowable plumbing fixtures 
within the interior area of a garage. No garage may contain a studio. 

d.) No units shall be occupied as a dormitory, employer dormitory, rooming 
house or like housing, as such housing may be defined by the Nantucket 
Zoning Bylaw. No more than five (5) individuals unrelated by marriage are 
allowed to reside in any dwelling unit except that, prior to the issuance of 
a Certificate of Occupancy or one (1) year from the issuance of the 
building permit for the 43rd dwelling, whichever occurs sooner, workers 
engaged in construction on the subject property may exceed the five (5) 
person limit by up to three (3) additional persons (eight total) provided that 
they occupy a dwelling unit as one household and abide by the conditions 
set forth in these rules and regulations. There must also be an acceptable 
plan to address any automobile parking issues related to such 
occupancies. 

e.) The Association shall have the authority and lien powers to collect 
fees for common area maintenance, including the power to impose 
reasonable fines for failure to comply with the conditions of the 
Comprehensive Permit 

f.) Among other uses, Association fees collected may be used for 
contribution in common with other abutters whose properties front and 
gain access onto Rugged Road and Scott's Way to maintain adjacent 
portions of these streets, and to provide for snow removal, until, if and 
when, the Town or County of Nantucket assumes this responsibility. 

g.) The Owners and Occupants shall keep their exterior areas in a high state 
of maintenance and cleanliness, with the Association having the power to 
enforce compliance and to take such curative or remedial action as the 
Association may deem necessary, and to place liens on units for the 
Association's expenses incurred in so doing. 

h.) The Association shall keep the roads, catch basins, drainage 
infrastructure, clubhouse/pool/lawn/tennis facility and other common 
areas and common improvements in a high state of maintenance and 
cleanliness. 

i.) No unregistered, uninsured and inoperable vehicles, boats, campers or 
recreational vehicles shall be allowed on-site overnight unless enclosed 
in a garage. Commercial vehicles other than pickup trucks and passenger 
automobiles used in association with a resident's profession or business 
shall not be allowed. 

j.) Exterior/outdoor lighting shall be low-wattage, uni-directional, downward 
facing, and prevent glare from occurring on adjacent property. 

k.) No commercial signs of any kind, including "For Rent", or "For Sale" signs 
shall be posted. 

I.) There shall be no change in the By-laws of the Association without the 
approval of 75% of each of the two (2) income levels of the Owners as 
follows: 

Market Rate -33 units x 75%=(24.75)=25 

Affordable -11 units x 75%=(8.25) = 9 
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Owners may not vote changes inconsistent with the Comprehensive 
Permit and any conditions thereto, the approved Regulatory Agreement 
and/or the approved Deed Rider. 

Owners wishing to make changes to their units that the ZBA determines to 
be minor and that vary from the final plans identified at 4.1 a., f., g., and h. 
must apply for and receive a GOA from the HOC if the changes are 
subject to normal H.D.C. jurisdiction and permission from the Association 
is granted. 

All driveways shall be either brick, cobblestone, Belgium block, white 
gravel or shell, with a minimum of two (2) off-street parking spaces on 
each lot. Driveway aprons shall be constructed at the intersection with all 
paved roadways in conformance with Chapter 139 (Zoning) §20.1 of the 
Nantucket Code. 

The clubhouse/pool/lawn/tennis court facility shown on the plans shall be 
available only to those residents of the site and their accompanied guests 
for personal use. The facility shall not be open to the public. The 
clubhouse may not function as a restaurant or bar as these terms are 
defined in the Nantucket Zoning C-octe. Use of the facility for functions with 
food and/or alcohol service may be allowed as an accessory use subject 
to all Zoning and other regulatory requirements. Memberships shall be 
provided to all residents on a fee schedule to be adopted by the 
Association provided, however, that any fee for an affordable 
unit is factored into the 30% maximum housing expense 
calculation. The Association shall establish hours of operation for the 
facility and.guidelines for occupancy, noise, and lighting that preserve the 
rights of nearby residents to quiet enjoyment of their property, which shall 
be subject to final ZBA approval. Notwithstanding the above 
resident restriction, abutting property owners as shown on a map attached 
hereto as Exhibit D shall be allowed access to the facility subject to a 
comparable fee structure and in accordance with rules and regulations 
established by the Association. A minimum of ten (10) non-resident family 
memberships shall be offered and a maximum of 30 non-resident family 
memberships may be allowed by vote of the Association. 

3.3 Deeds to all units, including market rate units, shall include reference to the 
Association, and the Association's authority to impose maintenance fees and to 
enforce the rules and regulations of the Association. 

3.4 Affordable units shall be distributed throughout the development, and they shall 
be constructed in a ratio of not less than one (1) affordable unit to every three (3) 
market rate units until all units are sold. The proposed locations and building 
types for the affordable units must be submitted to the ZBA for approval prior to 
the issuance of a building permit. 

3.5 If the project generates a Development Fee in excess of 15% of Total 
Development Cost as determined by the final and approved Cost Certification, all 
such monies shall be divided between the Applicant and the Town of Nantucket 
evenly on a 50-50 basis. 

3.5.1 The Town's share of any funds received pursuant to 3.5 above shall be 
used to support affordable housing initiatives and will be administered by 
the Nantucket Housing Office, or in the event that it does not exist at the 
time, by another agency designated by the Town. 

3.5.2 These Town funds shall be divided evenly for use in supporting 
affordable housing initiatives with 50% targeted for households earning 
less that 80% of the area median income, and 50% units targeted to 
households earning up to 150% of median income. 
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3.5.3 For the purposes of calculating whether a Development Fee greater than 
15% has been generated by the project, the final approved Cost 
Certification will be used. The Applicant agrees for the purposes of Cost 
Certification that: a) expenses in·the line item for Administra­
tive/Overhead will be capped at $250,000 or such other greater or lesser 
amount as may be approved by MassHousing but in no case shall the 
amount be greater than $300,000; b) that expenses in the line item for 
Construction Administration will be capped at $250,000 or such lesser 
amount as may be approved by MassHousing, except that if the 
Applicant serves as its own Construction Contractor, and thereby creates 
an 'identity of interest' as determined by DHCD, that this Construction 
Administration line item will be eliminated; c) that if the Applicant serves 
as its own Construction Contractor then certain construction cost line 
items normally regulated by DHCD in 'identity of interest' circumstances, 
including General Requirements, Builder's General Overhead and 
Builder's Profit and any other such line items as determined by DHCD 
will be limited to the amounts defined by DHCD; and 4) that if the 
Applicant serves as its own marketing agent, that the Marketing line item, 
including advertising, will be capped at 5% of sales of market rate units, 
and 3% of sales of affordable units; plus third party direct costs for 
promotional brochures and mailers, visual models, 
displays and video presentations, furnishings for model units, and the 
like, such costs not to exceed $100,000. 

3.5.4 In the event that the Applicant wishes to perform any other services in 
relation to the development of this project not listed in 3.5.3 above, then 
it shall notify the ZBA and will negotiate in good faith an 'identity of 
interest' agreement for said service along the lines of the services 
described in 3.5.3 above. The general guideline shall be that the cost of 
any services provided by the Applicant shall be consistent with industry 
standards. 

3.5.5 If the project generates a Development Fee such that the total 
Development Fee exceeds 20% of Total Development Cost as 
determined by the final and approved Cost Certification, 100% of all such 
Development Fees in excess of 20% shall be contributed to the Town in 
accordance with MGL 40B guidelines and shall be used as described in 
3.5.2. 

4. Construction 

4.1 Prior to the application for a building permit for any dwelling unit, the Applicant 
shall submit the following information and/or plans for approval by the ZBA: 

a.) Definitive Subdivision Plan (see 1.4), suitable for recording, showing all lots 
with metes and bounds descriptions, common driveway easements, utility 
easements, drainage and swale easements (if applicable), and 50-foot 
building setback line from the easterly and westerly property lines of the site 
shown thereon. Separate sheets shall show the minimum setbacks, 
proposed building footprints, building style or types on all lots (see 2.5) 
identifying affordable and units, garages, and parking areas identifying 
impervious surfaces on each of the 44 house lots and all structures, decks, 
and the overall layout of the clubhouse/pool /tennis court lot. · 

b.) Roadway Plan or Plans showing cross-sections, grade, bicycle plans and 
specifications and drainage details. 

c.) Utility Plan or Plans showing all electric, cable television, telephone, public 
water, and other infrastructure on site. 
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d.) Sewer Plan and Profile showing both the sewer line to be constructed within 
the site and off-site. 

e.) Final Grading and Erosion Control Plan. 

f.) Final Architectural Plans of all structures (see 1.4). 

g.) Landscape and Planting Plan. (see 1.4) The landscaping plan shall be 
designed to achieve the most attractive appearance, screening and sound 
buffering that is practical. The final landscaping plan shall screen parking 
areas as viewed from the street and along common driveways, to the extent 
feasible. In addition to other minimum requirements related to landscaping 
herein, a minimum of one deciduous tree per lot, 41 in total, shall be provided 
as street trees along Roads ·A" an "B". A planting chart identifying species, 
sizes and quantities of trees and other plant materials and a maintenance 
schedule shall also be submitted. 

h.) Lighting Plan. (see 1.4 and 3.2 j) 

i.) Outline Building Specifications for all units indicating, if applicable, any 
differences among market rate and affordable units. 

j.) Legal documents in their final draft form including Association By-laws, Deed 
Rider, Regulatory Agreement, Declaration of Restrictions and Covenant 

k.) All permits required by 1.9. 

I.) A construction mitigation/phasing plan (see 4.5). 

m.) Clubhouse, pool, tennis court hours of operation and guidelines (see 3.2 o.) 

n.) Proposed Association budget identifying.all estimated Association fees for 
the affordable and market units. 

The ZBA shall make a determination whether the plans and information above 
are consistent with the Applicant's representations to the ZBA during the Public 
Hearing and the materials submitted by the Applicant into the record of the Public 
Hearing. 

4.2 The Applicant, at its expense or with the contribution of other parties, shall 
design to Town of Nantucket specifications, and construct, an extension of and 
connection to the municipal wastewater sewer system which shall service the structures 
on the site (the "project sewer system"). This Decision shall constitute all required local 
approvals for said project sewer system, However, prior to construction, the Applicant 
shall obtain all State approvals that may be required for the project sewer system, 
including but not limited to any permit and/or waiver from the Administrative Consent 
Order dated October 30, 2003 issued in the matter of"Surfside Wastewater Treatment 
Facility, ACOP-B0-03-IG002, Groundwater Discharge Permit, SE #1-200", if any. This 
system is projected to consist of an internal sewer network serving the 44 dwelling units 
and clubhouse, 12 (twelve)-inch sewer line to be constructed along the westerly side of 
Fairgrounds Road from Newton Road (a.k.a. New Town Road) to a manhole 
approximately 250 feet north of the Rotary. At Newton Road (a.k.a. New Town Road), 
the existing eight-inch sewer line must be capped off. Upon completion and acceptance 
of these improvements, the Applicant shall promptly convey the sewer line to the Town. 
An easement covering all portions of the sewer line within the site shall also be granted to 
the Town. No septic systems shall be allowed within the subject property. 
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4.3 The Applicant shall construct at its expense, with the assistance of the Wanna­
comet Water Company, a new water main and a loop of supply pipe sized to 
service through the site and Scott's Way, between Road "B' and Fairgrounds 
Road. The water system shall have sufficient capacity to service other properties 
to the east of the site along Rugged Road and all of Scott's Way. This water 
main and loop shall contain fire hydrants as required by the Nantucket Fire 
Department, and shall be designed to Wannacomet Water Company and State 
specifications. Upon completion and acceptance of these improvements, the 
Applicant shall promptly convey the improvements to the Town. An easement 
covering all portions of the water line within the site shall also be granted to the 
Town. No water supply wells shall be allowed within the subject property. 

4.4 The Applicant agrees to construct at its expense a bicycle path running parallel to 
Scott's Way connecting Roads "A" and "B" with the Fairgrounds Road Bicycle 
Path. 

4.5 Prior to the start of construction, the Applicant shall submit a description and 
location of plans for the staging of equipment, constr1Jction materials, parking and 
soil stockpiles incorporated in the required construction/mitigation-phasing plan. 
Said plans shall be reviewed by the ZBA's engineering consultant, at the 
expense of the Applicant, and shall be acceptable to the ZBA 

4.6 The Applicant shall incorporate measures to control erosion, sedimentation, and 
dust during construction in the plans to the satisfaction of the ZBA's engineering 
consultant. 

4. 7 Prior to the start of construction, a. pre-construction meeting shall be held among 
the Applicant; the Applicant's contractors; utility company representatives; the 
Board's representatives; representatives of the DPW and the Wannacomet 
Water Company; and the ZBA's engineering consultant who will be involved in 
the inspection of the road and drainage improvements. The Applicant shall select 
and have on-site a Project Representative responsible for on-site activities 
acceptable to the ZBA 

4.8 The traffic mitigation contribution of $35,555 (see Ill D 3. [c]) shall be deposited 
in a segregated account prior to the issuance of a building permit, administered 
by the ZBA or its designee, for traffic mitigation measures within a one-mile 
radius of the site. 

4.9 The Applicant shall install at its own expense, the improvements stated herein. 
Building permits shall be issued based upon a review of the progress of 
infrastructure installment. A Planning Board "Form J" release from the covenant 
shall be submitted by the Applicant. An exception to this requirement is hereby 
granted to the Applicant who is allowed to construct two (2) structures as 
marketing models only and not for occupancy. 

The Planning Board has agreed to lend staff assistance to the ZBA and the ZBA 
hereby designates them as their agent to oversee and administer the completion 
of improvements in the same manner that it oversees subdivision improvements 
approved by the Planning Board. 

4.10 The construction of road and drainage improvements cited in this Decision, shall 
be inspected by the ZBA's engineering consultant. The cost for such inspection 
shall be the responsibility of the Applicant in accordance with the standard 
protocol for such inspections required by the Planning Board for subdivisions. 

4.11 There shall be no construction activity on Sundays and legal holidays. All exterior 
construction activity shall not begin prior to 7:30 am nor continue after 6:00 pm 
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· ·, on weekdays. All exterior construction activity shall not begin prior to 8:00 am nor 
continue after 5:00 pm on Saturdays. 

4.12 Following completion of the road, bicycle path and drainage improvements 
described above, the Applicant shall prepare at its own expense as-built plans, 
which shall be reviewed and approved by the ZBA's engineering consultant. 
These plans shall document substantial compliance with the specifications of the 

improvements required by the ZBA. 

(051-03, RUGGED SCOTT LLC) 

INDEX OF EXHIBITS 

A: List of Exceptions 
B: Application Materials, Snpplemental Information and Applicant Correspondence 
C: Capital Cost Prp Forrna prepared by Edward Marchant 2/13/04 . 
D: Clubhouse/Pool!Lawnffennis Facility-Non-Resident Eligibility Area 
E: Chart- Unit Program 2/19/04 
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EXHIBIT A 

LIST OF EXCEPTIONS (aka WAIVER LIST) 

(Please note: the following language that has been struck out are portions of requested 
exceptions that were not granted by the ZBA in this Decision.) 

Chapter 139. Zoning 

§ 139-7.A. Exception to permit a clubhouse/community building, wllisll may alse seAtaiR a Fetail 
Sl:!ep, within a Limited Use General-2 ("LUG-2") zoning district. 
Granted except for allowance of retail shop. See Clubhouse/Pool/Lawn/Tennis Facility 
discussion at3.2. o., page 11. 

§ 139,12.B(3)(a). Exception from the requirement that the application be referred to the Nantucket 
Water Commission. 
Granted. Comments included. 

§ 139-16.A. Exception from the Intensity Regulations as to lot area, frontage, setbacks and ground 
cover ratio. 
Granted. See 2.6, page 10. 

§ 139-16.D. Exception from the regularity formula. 
Granted. 

§ 139-18. Exception from on-site parking requirements for the lot, which will contain the proposed 
clubhouse. 
Granted. 

§ 139-20. Exception from the provision of off-street loading facilities for the lot, which will contain 
the proposed clubhouse. 
Granted. 

§ 139-20. 1. Exception from the regulations as to driveway access. 
Granted to the extent necessary. See 3.2 n., page 13. 

§ 139-23. Exception from the Site Plan Review provisions for the proposed clubhouse. 
Granted. 

§ 139-24.A. Exception from the Phased Development provisions. 
Granted. 

§ 139.26.C. Exception from the requirements under clause (1) for submission of a Certificate of 
Appropriateness from the Historic District Commission am:I UReeF slause (2)(b) feF submissieR ef a 
seweF seRRestieR peFmit fFem tile OepaFlmeRt ef Publis \~Fks iR seRRestieR witll a buileiRg peFmit 
applisatieA. 
Granted for submission offinal plans only. See discussion at 1.4, page 6 

RULES AND REGULATIONS GOVERNING THE SUBDIVISION OF LAND ISSUED BY THE 
NANTUCKET PLANNING BOARD 
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§ 2.06b(18). Exception to the required on-site disposal area. 
Granted. 

§ 4.03a(1 ). Exception from the street width standards to allow pavement widths for the various 
proposed subdivision roadways of 16 feet (one-way road with no on street parking). 20-feet (one-

way road with on street parking limited to one side), 20-feet (two-way road with no on street 
parking), and 24-feet (two-way road with on street parking limited to one side). 
Granted. See discussion at 1.2.2, 1.2.3, 1.2.4. and 1.25, page 6. 

§ 4.03e. Exception from the minimum design standards for streets to allow the use of a 30-foot 
right-of-way ("R.O.W.") in place of the required 40-foot right-of-way. 
Granted for Road "C". See 1.2.2 and 1.2.5, page 6. 

§ 4.03e. Exception from the minimum design standards for streets to allow pavement widths of 16-
feet (one-way road with no on street parking), 20-feet (one-way road with on street parking limited 
to one side), 20-feet (two-way road with no on street parking), and 24-feet (two-way road with on 
street parking limited to one side). 
Granted. See discussion at 1.2.2, 1.2.3, 1.2.4 and 1.25 page 6. 

§ 4.04b. Exception to allow the use of a Turning ''T" layout similar to that shown within Plate No. 4. 
Granted. 

§ 4.06b(3). Exception to allow the use of underground stormwater leaching/infiltration systems in 
place of the required leaching basins. 
Granted. See discussion at 1.2.10, page 6. 

§ 4.06b(5). Exception to allow the use of gas and oil separators designed in compliance with 
section 4.06b(6) and the Department of Environmental Protections Stormwater Management Policy 
in place of the gas and oil separator specified by Appendix A, Plate 13. 
Granted. 

§ 4.19. Exception to the requirement for a bicycle path within the boundaries of the project. 
Granted. Sidewalks are being constructed within the site and a bicycle path along Scott's Way 
outside of the boundaries of the project. 

HISTORIC DISTRICT COMMISSION 

The Applicant requests an exception from all requirements for the submission of plans and 
materials to the Nantucket Historic District Commission ("HOC"). 
Granted for submission of final plans only. See discussion at 1. 4, page 6 

FEES AND SECURITY; GENERAL 

The Applicant further requests an exception from any requirement to post a bond, cash, covenant 
or other security in connection with the construction of the proposed infrastructure improvements. 
Conditionally granted. Applicant must execute a covenant that is equivalent to "Form /­
Covenant" used by the Planning Board, see 4. 8, page 1. 

OTHER 

The Applicant requests an exception from any Town by-law or regulation relative to local decision­
making with regard to connection to the Town sewer system, including Warrant Article 56 approved 
at the April 2004 Town Meeting creating a new sewer district and any increased sewer connection 
fees as they may apply to this project. 

Granted, consistent with the requirements stated in Condition No. 4.2 .. 
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ExJtibit B 
Rugged Scott LLC 

Application Materials, Supplemental Information, and Applicant Correspondence 

1. Application package, entitled: "New Housing for Rugged Road and Scotts Way, 
Nantucket, Massachusetts, Comprehensive Permit Application Under M.G.L. Chapter 
40B, Section 20-23", submitted by Rugged Scott LLC, dated April 29, 2003. Package 
includes, but is not limited to: 

Section 1: Project Summary and Data 
Section 2: Applicant Status 
Section 3: Site Approval Letter 
Section 4: Development Team 
Section 5: Site Control and Existing Zoning 
Section 6: Plans and Drawings 
Section 7: Department of Housing and Community Development Subsidized Housing 

Inventory 
Section 8: List of Exceptions 
Section 9: Site Engineering and Analysis Report 
May 30, 2003 extension letter to Nantucket Board of Appeals from Joshua Posner 

2. July 10, 2003 Technical Memorandum, from Michael R. Abend, Abend Associates, for 
the Applicant, regarding Traffic Impact Assessment. 

3. July 28, 2003 letter to Nantucket Board of Appeals from Joshua Posner, regarding Pro 
Forma. 

4. "Outline ZBA Presentation", dated July 31, 2003 from Joshua Posner 
5. October 9, 2003 letter to Nantucket Zoning Board of Appeals from Daniel C. Mulloy, PE 

from Cullinan Engineering, for the Applicant. 
6. October 10, 2003, Technical Memorandum from Michael R. Abend, Abend Associates, 

for the Applicant, regarding traffic report. 
7. October 10, 2003 letter to Nantucket Zoning Board of Appeals from Paul R. Lelito, 

Executive Director of Ecological Services. 
8. October 21, 2003 letter to Nantucket Board of Appeals from Joshua Posner, regarding 

Hard Costs, Soft Costs and Home Sales Prices. 
9. November 12, 2003 letter (2 pages} to Nantucket Board of Appeals from Attorney Arthur 

I. Reade for the Applicant. 
10. November 18, 2003 letter (3 pages} to Nantucket Board of Appeals from Joshua Posner, 

regarding Endangered Species Program, with attachments. 
11. December 9, 2003 letter to Nantucket Board of Appeals from Joshua Posner, re: Source 

of Construction Estimates, Response to Marchant's Financial Model, Sales Prices, 
Development Costs-Fixed, not Variable Costs, Items that are particularly at risk being 
higher than the pro forma, A Pro Forma is a Balancing Act, A Revised Version ofthe 
Marchant Model, Where Do We Go From Here, and A Final Comment, with Attachments: 
#1 (2 pages, costs}; #2 (2 pages (December 9, 2003 letter to Mr. Josh Posner from 
Edward Miano, President, Atlantic Homes, LLC}; #3 (four pages, January 16, 2003 letter. 
to Joshua Posner from Juliet Hunter, the Maury people, inc.}; #4 (2 pages, "Comments on 
Ed Marchant's Financial Model"}; #5a (2 pages}; and #5b (2 pages}. 

12. January 23, 2004 letter (2 pages} to NantucketBoard of Appeals from Joshua Posner 
regarding Changes to the Plan. 

13. January 29, 2004 letter (1 page} to Nantucket Board of Appeals from Daniel C. Mulloy, 
PE, of Cullinan Engineering, for the Applicant, regarding drainage issues. 
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14. Plan, Drawing No. D1528, marked as "Conceptual Plan", dated February 17, 2004, done 
by Weinmayr Associates, Inc., for the Applicant, a reduced copy of which is attached 
hereto. 

15. May 19, 2004 letter (1 page) to Nantucket Board of Appeals from Attorney Arthur I. 
Reade, for the Applicant, and signed by Joshua Posner, granting and extension for the 
filing of the Decision to May 25, 2004. 
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t=XH-181T C. 

RUGGEOSCOTI NANTUCKET, MA 
February 13, 2004 
40. UNITS 

CAPITAL COST PROFORMA TO"'' Cn.<tto Per Unit 

a) Land Acaulsllion $1,683,000 $42,075 

1-iord ('--+-• 

tb l Site Work 
1. Roads,drlves,utDllles, site dearlna $1,106,666 $27.667 
2. House lot lmDmVements (Utilities, dnves $600,000 $15,000 

walks, foundation hole and grade\ 
3. Landsca"" olanlli"" and hardscaoe :i=ru,000 $8,000 

c) Clubhouse and Pool $400,000 $10,000 

1 c11 Residential Cmstructlon $10,636,534 $265,913 

e) Subtotal Hard Costs rn+c+d) $13,063.200 $326,580 

1t1 Hard Cost Contlngencv 5% $653,160 $16,329 

In\ Total Hard Costs le +fl ' .. 
$13,716,360. $342,909 

1...:-..... rt.-ts· 
Architectural 1'!11 of (Ii) above] 1.25% $163,290 $4,082 
Ennlneerfno $140,000 $3,500 
Permlts/Backchames 1% of tel abovel 1% $130,632 $3,266 
LeaalFeeslntle $200,000 $5,000 
Construction Administration $190,000 $4,750 
Monitoring Aaent/LotteN $45,000 $1,125 . Fees $10,000 $250 
Accountfna Fees $15.000 $375 
Llabilirv/Buflder's Risk Insurance $33.320 $833 
Real Estate Taxes < dul'll!I constructlonJ $40,000 $1.000 
Marketna Market Units l 5% $890.500 $22,263 
Marketna Nantucket Resident Units) 3% $42,000 $1,050 
Marketna Affordable Unils l 1.5% $33,975 $849 
F. ··~ Co13ts $80,000 :liZ.000 
Construc:lion Interest $440,000 $11,000 
Unit Closha Costsll.eaaJ $40,000 $1,000 
Maintenance Costs durincr Sellout $120,000 $3,000 
PermltUna Period Carrvlna Cos1s owuu,000 $7,500 
Project Overhead/Administration $240,000 $6,000 
h I Subtotal Soft Costs $3,153,717· $78,843 
11 Conlin""'""" 1% of Subtotal - Marketinn • 6% $131,235 $3,281 
II Total Soft Costs In+ fl $3,284,952 $82,124 

tkl Total DeveloDment Costs ta+ a+ fl $18.684,312 $467,108i 

. 

!'er ~ 

''"' Ff'"' of TDC 

$22.56 9.0% 

$14.84 5.9% 
$8.04 3.2% 

$4.29 1.7% 

$5.36 2.1% 

$142.60 56.9%. 

$175.13 69.9% . 

$8.76 3.5% 

$183.89 73.4% 

$2.19 0.9% 
$1.88 0.7% 
$1.75 0.7% 
$2.68 1.1% 
$2.55 1.0",(, 
$0.60 0.2% 
$0.13 0.1% 
$0.20 0.1% 
$0.45 0.2% 
$0.54 0.2%. 

$11.94 4.8% 
$0.56 0.2% 
$0.46 0.2% 
$1.07 0.4% 
$5.90 2.4% 
$0.54 0.2% 
$1.61 0.6% 
$4.02 1.6% 
$3.22 1.3% 

$42.28 18.9% 
$1.76 0.7% 

$44..04 17.6% 

$250.49 100.0% 

Proforma 
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DEVELOPMENT FEE ANALYSIS 

0 ftvenu-· 

Affordable orolacted sales ' 
Nantucket Resident sales I 
Market nmlected sales 

filTotal Revenue 

es: 

Bl Total Develonment Costs 

nentFee: 
! 

Cl Total Profit 'A,.S\ 

DTPercentaae Profit IC/Bl 

~ 

PROJECT DESCRIPTION 

Total Units 

Residential Construction Cost n<.r So Ft 

Affordable Units 
Nantucket Resident Units 
Market Units 

Av"'~e Affordable Unit 
Av"'~e Nanlucket Resident Unit 
Ave~e Market Unit 

Total Gross ~uare Foota,,.. 

Gross ~·are Foo""'e AveranAJiJilit 

sales Revenue 

Affordable Units 
Nantucket Resident Units 
Market Units 

Marchant 1211 :w4-i 

Bk: 01010 Pg: 28 

$2,265.000 
$1,400.000 

117 810000 
$21,475,000 

$18,684.312 
I 

' 
$2,790,688 

14.94% 

40 

$142.60 

10 
4 

26 
40 

1.400 Srlllare Feet 
1,400 5n11are Feet 
2,115 .c;n, •are Feet 

74,590 

1,864.75 

Units "' '<>rice 
-"~sumed 

10 $226,500 
4 $350,000 
26 $685,000 
40 

. 

! 

' 

Avera~ 

Pnsn-
l:;ize 
1500 
1525 
2059 

Averane 
- ue c~er 

Estimate 

. $2.265,000 $226,500 
$1,400,000: $350,000 

't17.810.000 . $660,941 
$21,475,000 

Pro Forma 
2 

' ; 
' 

; 
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Exhibit D 
ZBA File 51 ·03 

. . Rugged Scott LLC 
Clubhouse/Pool/Lawn/Tennis Facility 

Non-Resiqent Eligibility Area 

N 

t 
May25,2004 
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Unit Progr1111 
2/19/2004 

.-·,'; 

J,iC,;\j!,f.f,Y,1' 'V-' 

1. Ol)Jeetlve: Acoompl!Sh ZBA program voted Janua,Y29, 2004-40 sfnale family homas: 10 AlfoRlables; 4 Modeme:i 
2. · ReclUoe average 1fze at Atranlabla and Madera!• unl!S to 1pprox 1400 SF. 
3. e somewhat larQer unllll with la111er lots at approx. uoo SF 
4. Alfow up to 8 garages (ane or two i:a., 

l'Ji/MOCI 
. Or, MktOr No.of 
Sa.Ft. Sa Pt BRs Tata! Atronl# Mod# Mkt# Mkt$ . AffSF MlldSF 

Cottage Type A 1700 2200 4 13 2 1 10 
Cottage Type B 1400 1800 3 16 4 1 10 

704,000. 3400 1700 
612,000 sooo 1400 

Cotta11e Type E 2000 2500 4 e 0 0 0 775,000 0 0 
CoUa11a Type F 1200 3 8 4 2 0 4611,000 4800 2400 

Total Units 40 10 4 2& 13800 5500 
Percentaae of total 25.0'l' 10.0% es.a% Avg SF 1380 1375' 

Area analysis 
Aem Sq.Ft. 

Total Site 10.1 439,9511 
Streets 0.9 30,000 .. 
Sidewalks 0.4 18,000 

~ 

ClubHouse . 0,5 21,eoo 
Lois 8.S 3&3,3$6 
Avg Loi 9083.9 

• 

IJJkt SF Total SF 
IT1 

22000 27100 "X 
18000 25000 :t' 
15000 15000 ~ 

0 7200 --1 
DJ 

In " 65000 74300 0 
~ 

2115 1857.5 0 
~ 

0 

1J 
IC 

"' 0 
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SETTLEMENT AGREEMENT 

Now come the parties in the case of Lisa P. Dias. et al. Plaintiffs. v. Town of 

Nantucket Zoning Board of Appeals. et al, Nantucket Superior Court Docket No. 04-15 

(''the Superior Court case'') and the case of Rugged Scott. LLC v. Nantucket Zoning 

Board of Appeals, Housing Appeals Committee Docket No. 04-13 (''the HAC case", and 

hereby agree that this Settlement Agreement settles all matters in dispute between the 

parties related to the property located at Rugged Road and Scotts Way, Nantucket, MA 

(hereinafter ''the Property") and that this Settlement Agreement shall be enforceable as 

set forth below between the parties, and be forever binding upon the parties, their heirs, 

successors and assigns; the parties further acknowledge that they have been fully 

represented by counsel and informed of their rights, and that they have voluntarily 

entered into this Settlement Agreement. The parties hereby agree as follows: 

1. Number of Units: The project on the Property shall be comprised of forty ( 40) 

residential units, of which ten (10) shall be "affordable housing" units as defined in 

M.G.L. c. 40B, ss. 20-23, as further described in the attached chart (Attachment 1) which 

is a modified version of Exhibit E to the Decision of the Nantucket Zoning Board of 

Appeals ("ZBA'') dated May 25, 2004, as modified by the Agreement and Stipulation for 

Entry of Judgment dated January 27, 2005 executed by Rugged Scott, LLC and the 

Nantucket Zoning Board of Appeals (''the Board") in the HAC case (both the Decision 

and the Agreement and Stipulation for Entry of Judgment being collectively referred to as 

"the Decision"). 
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2. Lighting: Rugged Scott, LLC ("Rugged Scott") agrees to achieve the 

mitigation requirements contained in Condition 3.2 of the Decision regarding the type 

and placement of exterior lighting so as not to create glare on adjacent homes, with 

particular attention to mitigation of any glare from such lighting in the direction of the 

residence of Kenneth F. Dias and Lisa P. Dias at 25 Rugged Road, Nantucket, 

Massachusetts, and the residence of Peter Paul Meerbergen at 20 Rugged Road, 

Nantucket, Massachusetts, and to comply with any and all Town of Nantucket light 

bylaws and regulations. 

3. Screening/ Landscaping: Rugged Scott agrees to provide vegetation/plantings 

in the 25 foot buffer area lots described in Condition 1.2.6 of the Decision. This 

vegetation/ plantings will be consistent with Condition 2. 7, Paragraph 2 of the Decision, 

and a plan entitled "Type 'B' and 'C' Buffer Planting" dated August 26, 2005, a copy of 

which is attached hereto as Attachment 2 and incorporated herein by reference. It is 

understood that the planting type shown on Attachment 2 is illustrative of the number and 

density of plantings to be installed, and establishes a proposed minimum density and 

number of plantings/vegetation to be installed within said buffer area lots rather than a 

specific number of any such plants to be used in every location. Additional indigenous 

deciduous shrubs and/or trees such as poplar, oak, ash or aspen may be included in the 

landscaping design for the development in an effort to create a natural looking buffer 

with somewhat better screening characteristics. Rugged Scott agrees to include 

flowering trees to be planted along Rugged Road for the Board's consideration in the 

landscape design for the project. Rugged Scott also agrees to install a reasonable amount 
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of drip irrigation in an effort to speed the growth of and strengthen the vegetated buffer. 

In addition, Rugged Scott will establish a Screening Contingency Fund in the amount of 

Twenty thousand Dollars ($20,000.00) to be placed in escrow and held by the 

Homeowners Association to be used after the development is completed to supplement 

screening, if needed to reduce/mitigate lighting, mitigate sound transmission, and 

enhance the privacy of neighboring properties. 

4. Fencing: Rugged Scott agrees to provide limited fencing in locations where 

necessary to reduce/mitigate/deflect direct lighting shine/glare off roads and headlights of 

vehicles and/or any lighting fixtures onto the property of abutters. Rugged Scott will 

propose the installation of four ( 4) to six ( 6) foot fencing with ancillary planting in those 

locations of a type designed to provide a complete visual block. (The plan entitled 

"Buffer Density Key" dated August 26, 2005, a copy of which is attached hereto as 

Attachment 3 and incorporated herein by reference, is an example of the type of fencing 

Rugged Scott agrees to propose for said installation. 

5. Siting of Dwellings: Rugged Scott agrees to preserve mature trees (defined as "a 

healthy tree with visible characteristics of growth, minimal, if any, infestation and a 

minimum height of 15 feet and a minimum caliper of 8 inches") to the maximum extent 

that is reasonably possible, it being understood that it may be necessary that certain of 

such trees be cleared for the construction of infrastructure, roadways, driveways and 

houses. Additionally, Rugged Scott agrees to perform clearing of the project site in 

phases, with clearing for roadways and infrastructure installation first, then the clubhouse 
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area, and then individual house lots and driveways. Also, Rugged Scott will draft 

proposed final home siting plans in a manner generally consistent with the locations as 

shown on Exhibit 3, which illustrates such proposed siting. The 7 lots marked "See Note 

l" on Attachment 3 will contain a deed restriction requiring that no "hoop barn," other 

similar storage structure, nor any structure which requires the issuance of a permit will be 

placed closer than 80 feet from the nearest lot line of the Rugged Scott property as it 

abuts Rugged Road. 

6. Catch Basins and Oil/Gas Separators: Rugged Scott agrees to a minimum 

separation of catch basins and oil/gas separators of one hundred (100) feet from the 

properties of abutters to the Rugged Scott residential housing development site. The 

placement and design of all such catch basins and oil/gas separators will be subject to 

engineering review and Board approval. 

7. Setbacks: Rugged Scott acknowledges and agrees to building setbacks of a 

minimum of 50 feet from its bordering lot line, except for the 7 properties marked "See 

Note l" on Attachment 3, as described in #5 above. 

8. Secondary Dwellings: Rugged Scott acknowledges and agrees that the 

approved plan permanently prohibits the construction of secondary dwellings, and that 

there shall be a restriction in each of the deeds conveying the separate lots created in the 

Rugged Scott residential housing development prohibiting the construction of secondary 

dwellings. 

4 

135



Bk: 01010 Pg: 35 

9. Clubhouse/Pool/Tennis Courts Facility: The Decision clearly states allowable 

and prohibited uses and further establishes a procedure under which Rugged Scott and 

the Homeowners' Association must establish hours of operation for the facility, and 

guidelines for occupancy, noise, and lighting that preserve the rights of nearby residents 

to quiet enjoyment of their property, which shall be subject to final Board approval. 

Rugged Scott agrees to impose a requirement that the tennis and pool facilities will be 

closed no later than 7 PM and will operate only between May 1 and October 31 in any 

given year. Rugged Scott also agrees to comply with Condition 3 .2 ( o) of the Decision 

and in addition will present and discuss with a representative group of abutters its 

proposed guidelines on these matters before submitting them to the Board for approval. 

10. Access off Scott's Way: Rugged Scott agrees to the current plan which has 

two roads entering the site from Scotts Way and only one from Rugged Road. 

11. Water Line Extension: In order to mitigate any potential impact of the 

Rugged Scott residential development on the private water wells of abutters Dias, 

Meerbergen and Glidden, Rugged Scott agrees to extend the water line with appropriate 

tap connections in Rugged Road in the grassed portion of the Right of Way up to the 

Glidden driveway at 24 Rugged Road, in an effort to facilitate any opportunity for Dias, 

Meerbergen and/or Glidden to connect to Town ofNantucket (Wannacomet) water. 

Rugged Scott agrees to make every effort not to disturb the existing 

vegetation/plantings/landscaping (already existing and recently planted) within the right 

of way known as Rugged Road and located in front of the property lines of the 
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Meerbergen residence (20 Rugged Road) and homeowner Edward G. Jalbert (1 

Seikinnow Place - comer of Rugged Road and Seikinnow Place); in the event such 

vegetation/plantings/landscaping are disturbed, Rugged Scott agrees to re-plant/landscape 

the disturbed area. In addition, Rugged Scott will request that the Board recommend 

approval of any and all applications that would allow said Dias, Meerbergen, and Glidden 

to connect to the newly extended water line in the future; the parties specifically agree, 

however, that should such approvals be denied, such denial will in no way invalidate the 

terms of this Settlement Agreement. By signing this Settlement Agreement, the Board 

agrees only that it shall duly consider Rugged Scott's request, but makes no commitment 

one way or the other as to an approval or denial of such request. 

12. By signing this Settlement Agreement the parties recognize both that the 

substantive terms of the agreement do not vitiate the role of the Board in dealing with 

post-Comprehensive Permit matters, including but not limited to the review by the Board 

of final plans by Rugged Scott pursuant to various conditions of the Comprehensive 

Permit, and that the public hearing procedure and public input shall continue to be part of 

the process for such review. 

13. To the extent that there may be future disagreements between the plaintiffs in the 

Superior Court case and Rugged Scott concerning the performance of the obligations 

hereunder, the parties recognize and agree that the Board will not and does not assume 

any duties of enforcement as a result of the Settlement Agreement; in addition the parties 

6 

137



' ,, 

• • 

Bk: 01010 Pg: 37 

recognize that the Settlement Agreement is not intended to limit any power that the Board 

may inherently have under the Comprehensive Permit, G.L. c. 40B and the regulations 

promulgated thereunder. 

14. Mediation: The plaintiffs in the Superior Court case and Rugged Scott agree 

that in the event a disagreement should arise during the implementation of these terms as 

to their meaning or interpretation, that they will meet together with counsel on a non-

binding basis to make a good faith attempt to resolve their differences. If such mediation 

is not successful after a ten (10) day period, then the plaintiffs and/or Rugged Scott shall 

be entitled to pursue all rights and remedies available at law or in equity. 

15. By entering into this Settlement Agreement, the parties agree that the Decision 

shall be deemed to be modified so as to incorporate the provisions, terms and obligations 

herein. 

16. Upon execution of this Settlement Agreement by all parties, counsel for all parties 

shall execute and forthwith file Stipulations of Dismissal, with prejudice and without 

costs to any parties, dismissing the Superior Court case and the HAC case. 

17. All of the parties hereto hereby waive any and all rights of appeal, statutory or 

otherwise, in the Superior Court case and the HAC case. 
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DATED: November __1_L, 2005 

PLAINTIFFS IN SUPERIOR COURT CASE: 

Lisa P. Dias, Trustee, Daisey Nominee 
Trust 

Lisa P. Dias, Individually 

Kenneth F. Dias, Trustee, Daisey Nominee 
Trust 

Kenneth F. Dias, Individually 
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COUNSEL FOR PLAINTIFFS IN SUPERIOR COURT CASE: 

ay 
No. 1814 

P.O. Box 1294 
108 Surfside Road 
Nantucket, MA 02554 
(508) 825 9099 
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Peter R. Fenn & 
71 South Street 
Jamaica Plain, MA 02130 
( 617) 522-9292 
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END ANT ZONIN~ BOARD OF APPEALS IN SUPERIOR COURT CASE: 
its Couns I: 

UGGED SCOTT LLC IN SUPERIOR COURT CASE: 

COUNSEL FOR DEFENDANT RUGGED SCOTT LLC IN SUPERIOR COURT 
CASE: 

Peter L. Freeman 
BBO No. 179140 
Freeman Law Group 
1597 Falmouth Road, Suite 3 
Centerville, MA 02632 
(508) 775-5010 
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COTT LLC IN HAC CASE 

COUNSEL FOR APPELLANT RUGGED SCOTT LLC IN HAC CASE 

Peter L. Freeman 
BBONo. 179140 
Freeman Law Group 
1597 Falmouth Road, Suite 3 
Centerville, MA 02632 
(508) 775-5010 

APPELLANT NANTTICKET ZONING BOARD OF APPEALS IN HAC CASE 
I 71 
llly its Attom : 
' 

INTERVENOR IN HAC CASE 
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SEL FOR INTER NOR IN HA~E I 
. ~ 

onathan D. Witten 
BO No.636337 
aley and Witten, LLC 
6 Duck Hill Road 

D bury,1.fA 02332 
(7 ) 939-0084 

DWLIB 191414vl 
289199 
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UnHProgram 
7/2612005 

Cottage Type A 
Cottage Type B 
Cottage Type E 
Cottage Type F 

Total Units 
Percent:one of total 

Am Mod 
Gr. 

Sn.Ft. 

1700 
1400 
2000 
1200 

MktGr No.of 
Sq Ft BRs Total Afford# 

2400 4 15 3 
2000 3 15 3 
2500 4 6 0 

3 4 4 

40 10 
25.0% 

Mod# Mkt# Mkt$ AffSF Mod SF MktSF Total SF 

0 12 704,000 5100 0 28800 33900 
0 12 612,000 4200 0 24000 28200 
0 6 775,000 0 0 15000 15000 
0 0 4800 0 0 4800 

0 30 14100 0 67800 81900 
0.0% 75.0% Avg SF 1410 2260 2047.5 
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MEETING POSTING 
 

TOWN OF NANTUCKET 
Pursuant to MGL Chapter 30A, § 18-25 

All meeting notices and agenda must be filed and time 
stamped with the Town Clerk’s Office and posted at 

least 48 hours prior to the meeting (excluding Saturdays, 
Sundays and Holidays) 

  

  
Committee/Board/s Zoning Board of Appeals 

  
Day, Date, and Time Thursday, August 8, 2019 at 1:00 PM 

 
  
Location / Address  4 Fairgrounds Road, Nantucket, MA  

PSF COMMUNITY ROOM 
  

  
Signature of Chair or 
Authorized Person  

Eleanor W. Antonietti, Zoning Administrator                                                                                                                      

WARNING: IF THERE IS NOT A QUORUM OF MEMBERS OR IF THE MEETING 
POSTING IS NOT IN COMPLIANCE WITH THE OPEN MEETING LAW, NO 
DELIBERATIONS MAY TAKE PLACE BUT THE MEMBERS MAY APPEAR 
AND ANNOUNCE A NEW SCHEDULE. 

 
AGENDA 

 
BELOW ARE THE TOPICS THE CHAIR REASONABLY ANTICIPATES WILL BE DISCUSSED AT THE MEETING. 

 
I. CALL TO ORDER:  

 
II. APPROVAL OF THE AGENDA: 

 
III. APPROVAL OF THE MINUTES: 

 June 13, 2019  
 July 11, 2019 

 
IV. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN): 

 
 051-03           Rugged Scott, LLC                Rugged Scott a/k/a Beach Plum 40B              Hanley 

REQUEST TO WITHDRAW WITHOUT PREJUDICE 
The Applicant seeks a determination that a proposed modification to the Comprehensive Permit, as 
amended, and the plans approved therewith, may be considered insubstantial pursuant to 760 CMR 
56.05 (11)(a)(b), and as such, may be authorized by the Zoning Board of Appeals. The proposed 
modifications for which applicant seeks approval consist of: 
1)   Consent to the waiver of the 50’ setback restriction from the southeasterly boundary of the 

subdivision, only to the extent necessary, to allow for the proposed location of a shed on Lot 29 
(2 Blue Flag Path);  
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much as 7.5’ over it, where a 30’  front yard setback is required. In addition, Applicant seeks relief by 
Special Permit or Variance  from the 30’ height provision in Section 139-17 and Special Permit relief 
pursuant to Section 139-33.A to allow the change of use of the pre-existing nonconforming remainder 
structure, sited as close as 7.4’ from the front yard lot line, to an accessory use. To the extent necessary 
and applicable, Applicant further requests Special Permit or Variance relief from the “90% upland rule” 
specified in the definition of “Lot Area” in Section 139-2.A. The Locus is situated at 115 & 117 Baxter 
Road, shown respectively on Assessor’s Map 48 as Parcels 10 and 9, and on Plan Book 21, Page 113 
and as Lot 2 and a portion of Lot 3 on Plan Book 2, Page 81.  Evidence of owner’s title is recorded in 
deeds at Book 1701, Page 107 and Book 1701 Page 201 on file at the Nantucket County Registry of 
Deeds. The site is zoned Sconset Residential Twenty (SR-20). 

 
 21-19 Patricia A. Halsted & Michael S. Leavitt, Trustees, 41 CHR Nominee Trust (Owner) and 

Ice Bear, LLC (Appellant)     41 Chuck Hollow Road     Brown 
Action Deadline October 22, 2019  
Appellant, owners of 5 Parson Lane, brings an appeal, pursuant to Zoning By-law Sections 139-29.E(1) 
and 139-31, of a decision by the Building Commissioner. Specifically, Appellant requests that the 
Zoning Board of Appeals revoke the issuance of Building Permit No. 834-19 for the construction of a 
new dwelling at 41 Chuck Hollow Road.  Appellant requests such revocation pursuant to Section139-
26.F on the basis that the Building Permit was issued despite an appeal of the required Certificates of 
Appropriateness (COA No.s 72096 and 72473), currently pending before the Select Board. Locus is 
situated at 41 Chuck Hollow Road, shown on Assessor’s Map 75 as Parcel 110, as Lot 695 upon Land 
Court Plan 5004-33. Evidence of owner’s title is registered on Certificate of Title No. 27179 at the 
Nantucket County District of the Land Court. The site is zoned Limited Use General 3 (LUG-3).  

 
 22-19 Richard J. Glidden, Tr., 4 Shawkemo Road Realty Tr.  4 Shawkemo Rd.  Glidden 

Action Deadline November 6, 2019  
Applicant is seeking Special Permit relief pursuant to Zoning Bylaw Section 139-33.A(4) to remove and 
reconstruct any or all of the pre-existing nonconforming structures or any portion thereof in excess of 
the permitted 3% ground cover ratio. Specifically, Applicant proposes to demolish all or portions of 
existing structures to allow for new construction and/or additions with the ability to retain the pre-
existing nonconforming ground cover of 2,110 SF. As a result of a zoning change from LUG-1 to LUG-
3, the Locus became pre-existing non-conforming as to groundcover and as to lot size. The Locus is 
improved with a dwelling and garage which are also pre-existing nonconforming as to setbacks. The 
Locus is situated at 4 Shawkemo Road, is shown on Tax Assessor’s Map 43 as Parcel 91.1, and as Lot 
16 upon Land Court Plan 14732-E. Evidence of owner’s title is registered on Certificate of Title No. 
27324 at the Nantucket County District of the Land Court. The site is zoned Limited Use General 3 
(LUG-3). 

 
VI. OTHER (VOTES MAY BE TAKEN) 
 

 051-03            Rugged Scott a/k/a Beach Plum 40B                  Holland 
DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners 
non-resident family membership privileges and access to the common amenities 
(Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions in Section 
3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the 
“Settlement Agreement”. 

 
VII. ADJOURNMENT (VOTE WILL BE TAKEN) 
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16 upon Land Court Plan 14732-E. Evidence of owner’s title is registered on Certificate of Title No. 27324 at the Nantucket County 
District of the Land Court. The site is zoned Limited Use General 3 (LUG-3). 

Voting McCarthy, Toole, O’Mara, Koseatac, Mondani 
Alternates Poor, Thayer 
Recused Botticelli 
Documentation File with associated plans, photos and required documentation 
Representing Richard Glidden, Glidden & Glidden 
Public None 
Discussion (3:37) Glidden – Summarized the request: maintain the pre-existing, non-conforming groundcover. They are in the process of 

obtaining HDC approval so don’t have the final design and layout. 
Poor – Our plans show proposed renovation within the setback.  
Toole – You can move and reconstruct if the reconstructed meets all side-yard setbacks; he thinks we’ve done this in the 
past but usually for less non-conformity. He’d grant the relief as requested as long as it meets all other requirements. 
O’Mara – They haven’t shown full use of the groundcover; he’s okay as long the setback isn’t encroached upon. 
Glidden – What exists does encroach into the setback and that small encroachment would be maintained while everything 
else is compliant. 
McCarthy – That’s not what the plan shows. We need more information. 
Toole – Doesn’t know why they wouldn’t want to conform with the setback. The narrative we have isn’t clear. 
Glidden – You can only maintain the non-conformity in the setback if that part is maintained; if everything is torn down, 
the new construction must comply. 
Poor – The plans indicate this is a renovation, not a reconstruction. 
McCarthy – This request states, “…to remove and reconstruct any or all of the pre-existing nonconforming structures…” 
Antonietti – There was no plan when this was submitted; her legal ad was due before submission of the plan. You can 
request alterations to the pre-existing nonconforming structure so as not to create any new non-conformities but that needs 
to be added to requested relief. 

Motion Motion to Continue to September 12. (made by: Toole) (seconded by: O’Mara) 
Vote Carried 5-0 

 

IV. OTHER BUSINESS 
1. 051-03            Rugged Scott a/k/a Beach Plum 40B                        Holland 

DISCUSSION of implementing policy in fulfillment of obligation to allow abutting property owners non-resident family membership 
privileges and access to the common amenities (Clubhouse/Pool/Lawn/Tennis Court Facility) in Beach Plum Village, as per provisions 
in Section 3.2(o) regarding Management Issues in the original Comprehensive Permit and Section 9 of the “Settlement Agreement”. 

Presenter Tucker Holland, 5 Seikinnow Place  
Discussion (3:52) Holland – It was brought to his attention, that there was provision as part of the permitting process for Beach Plum 

Village (aka Rugged Scott) for residents within a specified proximity to be offered membership in the amenities. It seems 
this provision is not widely known; he reached out to the Homeowners Association. Wants to know how to jumpstart this 
program. He was referred to the developer who responded that this hadn’t yet been put into place. His understanding is 
that this program has not been formalized yet. There are other Seikinnow residents also interested in the details. 

McCarthy – She became aware when we did talk about Rugged Scott in relation to Surfside Crossing. It had never been 
brought up in recent discussion regarding Rugged Scott, and she thought it was well underway.  
Toole – Doesn’t know what details we have. 
Thayer – The developer agreed to it; the people have the right to enter into agreement to use the facilities. 
Toole – Asked if Mr. Holland encountered reluctance on the part of the developer. 
Holland – Yes; he thinks the year-round residents of Beach Plum Village would appreciate the additional members for 
comradery and defraying the cost of the amenities. A conversation he had with a seasonal owner indicated there were those 
who were not aware of this provision of the permit. In 13 years, the pool has been built and rebuilt; he feels that more than 
enough time has passed to have figured this out. 
Mondani – He feels this is clear and doesn’t feel we need to “interpret” this. It’s part of the Comprehensive Permit. 
O’Mara – The developer should have written something in the rules and regulations that supports his stake in this. We 
should write the developer a letter and ask him to explain. 
Toole – That letter should also go to the Zoning Enforcement Officer; there are still some unsold lots. The last three lots 
shouldn’t receive a Certificate of Occupancy until this issue is cleared up; we shouldn’t have released those last three lots. 
It’s been 13 years, and it fell through the cracks because no one has expressed interest. 
Holland – He’d like to know when this program will be implemented. 
McCarthy – Suggested they have Josh Posner come in and, under other business, explain the status of the program. She’d 
also like a better list of the eligible lots outside Beach Plum Village.  

2. Antonietti – Mr. Poor will be absent in September and Mr. Toole in October. 
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From: Tucker Holland
To: Josh Posner; Eleanor Antonietti; Ed Toole
Cc: Howard Edelman (HCEArb@gmail.com); Peter McEachern; chris@housefitters.com; Bert.Turner@yahoo.com;

Ruth Plandowski
Subject: Re: Update on Discussions with Beach Plum neighbors
Date: Friday, November 08, 2019 11:58:21 AM
Attachments: image001.png

Hi Eleanor,

Knowing that you are assembling the materials for next week’s ZBA meeting, I wanted to
provide an update.

Howard Edelman reached out, and he and I had a call on or about 10/22 just prior to Howard
leaving the country. While no definitive proposal was shared, Howard wanted to discuss some
aspects and relay that he would be out of the country and unreachable for a period. He stated
at the time that he would be fine if we pushed the ZBA update on this matter to the December
meeting.

We appreciated Howard’s call. While we don’t want to get into a routine of kicking the can,
we are fine with the parties continuing to work toward a solution in line with the commitments
and requirements of the Comp Permit and Settlement Agreement and report to the ZBA on
this at the December meeting.

Best,
Tucker

Tucker Holland
Housing Specialist
Town of Nantucket

Please excuse iTypos...this was sent from my iPad

On Oct 10, 2019, at 11:24 AM, Tucker Holland <tholland@nantucket-ma.gov> wrote:

Josh, thank you for summarizing the status below. Apologies to have to cut my
participation in the discussion earlier today short due to the Select Board XS meeting.
 
Eleanor, I believe Josh’s note covers things well. Still some ground to cover yet we
remain hopeful reasonable minds will come to agreement for the November meeting.
I’d like to add personally that the process has been furthered and I believe benefitted
from the involvement of Howard Edelman on behalf of the homeowners at Beach
Plum. I believe Howard and we share a long-term view on the benefit of a good
relationship between the BPV homeowners and the greater surrounding community.
 
Best,
Tucker
 
Tucker Holland
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Housing Specialist
 
<image001.png>
 
m: Planning & Land Use Services, 2 Fairgrounds Road, Nantucket, MA 02554
e: tholland@nantucket-ma.gov
p: 508-325-7587 ext. 7023
c: 802-233-3177
 

From: Josh Posner <jposner@risingtidellc.net> 
Sent: Thursday, October 10, 2019 10:55 AM
To: Eleanor Antonietti <eantonietti@nantucket-ma.gov>
Cc: Tucker Holland <tholland@nantucket-ma.gov>; Howard Edelman
(HCEArb@gmail.com) <HCEArb@gmail.com>; Peter McEachern
<Peter@nantucketyachtclub.org>; chris@housefitters.com; 'Bert.Turner@yahoo.com'
<Bert.Turner@yahoo.com>; Ruth Plandowski <ruthplan@gmail.com>
Subject: Update on Discussions with Beach Plum neighbors
 

Eleanor- As discussed at the last ZBA meeting we have been
working with Beach Plum neighbors led by Tucker Holland to try to
work out a mutually agreeable structure for offering the use of Beach
Plum amenities to neighbors in accordance with the comprehensive
permit.  The most recent meeting was this morning. it was agreed by
the participants that we would let you know that discussions are still
underway, documents and data are being exchanged, our next
meeting is planned, and the parties are still hoping to reach a
mutually acceptable resolution. We plan to report to the ZBA on our
progress at the November meeting.
On behalf of the participants copied above, could you pass this
update on to the ZBA members since we said we would report to
them for the October meeting.
Thank you for your assistance.
Josh Posner
 
PS- Any other participants (above) who wish to elaborate on this,
please feel free to do so….
 
 
Joshua Posner
Rising Tide Development LLC
32 Arlington Street
Cambridge, MA  02140
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617-549-3232- phone
www.risingtidellc.net
 

********************************************************
This message contains information from Rising Tide Development LLC. that is confidential and/or privileged and is

intended for the use of the addressee only. If you are not the addressee, any disclosure, photocopying, distribution or
use of the contents of this information is strictly prohibited. If you have received this transmission in error, please notify

the sender immediately and  destroy this transmission.
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September 6, 2019 
 
To:  Nantucket ZBA 
From: Josh Posner 
Subject: Offering non-resident neighbor memberships for use of Beach Plum amenities 
 
We are in receipt of the letter from Ed Toole dated August 20 as well as the letter from Tucker 
Holland to the ZBA dated August 2.  As Eleanor’s August 22, 2019 email to me indicates, I was 
in contact with Tucker this Spring in response to his inquiry about the potential use of Beach 
Plum amenities by neighbors in accordance with the special condition included Comprehensive 
Permit.  As I said to Tucker this is an aspect of the project that we intended to complete as the 
sales process comes to a close, something that we expect to occur during the spring of 2020.  I 
indicated that we would be discussing this issue at the annual meeting of Beach Plum owners and 
that I would get back to him and the other neighbors after that meeting. He indicated that he was 
satisfied with this response and looked forward to hearing back.  As you know from the special 
condition there are options involved in how we would structure the offer as well as how many 
memberships we would allow that I wanted to discuss with current owners.  Tucker and others 
are obviously within their rights to contact the ZBA directly, even if it is not particularly 
neighborly given our exchange of phone calls and emails.   However, I was surprised that he 
indicated that he was dissatisfied with my response and description of the next steps of a few 
months ago. 
 
That said, the Beach Plum owners meeting was held on August 27 and we had a thorough 
discussion of the issue. Based on this discussion we plan to take the following steps over the 
coming months with regard to offering memberships to neighbors.   
 
We plan to offer an opportunity to request a membership to all eligible homeowners in the 
mapped area during the winter/spring of 2020.  The offer will state the membership dues for 
2020 and will show how the dues are calculated based on the projected common charges to be 
paid by Beach Plum owners for 2020.  In addition, there will be a Capital Payment required to 
cover the pro-rata cost of constructing the amenities, as well as an understanding that should 
there be a need for an assessment to make renovations or improvement to the amenities, that a 
pro-rata share would be paid by the member.  This is necessary to ensure that use of the facilities 
by the neighbors is done on the same terms and conditions as the Beach Plum owners. Finally, 
there will be a statement of terms and condition, rules and regulations for use of the amenities by 
the neighbor member and his/her family, but not for any tenants who may rent their home.  Other 
details may be considered as we prepare the offer to neighbors for membership.     
 
We expect to allow a 60-day period this coming winter/spring beginning no later than April 1, 
2020 during which potentially eligible owners will be asked to submit their membership 
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application, if interested.  Membership applications will be considered on a first-come-first-
served basis. We expect that there would be a required interview conducted by a committee of 
Beach Plum owners to make sure the prospective member understands the ground rules for 
membership and, in a manner similar to other clubs, that they would be compatible members of 
the community.  Up to 10 memberships will be offered to qualified members.    
 
Prior to sending membership offers we will present the pricing calculations, terms and 
conditions, rules and regulations, and any other eligibility criteria to the ZBA for comment.  
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August 2nd, 2019 
 
Zoning Board of Appeals 
Attn: Susan McCarthy, Chair 
c/o Nantucket Planning Office 
2 Fairgrounds Road 
Nantucket, MA  02554 
 
Dear Chair McCarthy and members of the ZBA, 
 
Thank you for the work that you do on behalf of Nantucket. We are writing today to ask for your 
assistance. 
 
The attached documentation illustrates that the developer of Beach Plum Village is obligated, and 
furthermore freely agreed, to make available a minimum of ten (10) and a maximum of thirty (30) non-
resident family memberships for use of the common amenities (i.e., clubhouse, pool, lawn, tennis) at 
Beach Plum Village for residents residing within certain proximity to the development. Please see 
Section 3.2(o) and Exhibit D of the “Decision on Application of Rugged Scott LLC As Modified Pursuant to 
the ‘Agreement and Stipulation for Entry of Judgement’ in Housing Appeals Committee Docket No. 04-
13” as well as Section 9 of the “Settlement Agreement”. 
 
Over a decade later, the developer has not implemented this non-resident program. 
 
We understand the developer has retained control of the Homeowners Association at this point, so it 
would appear the ability to act is in their hands. 
 
In the attached correspondence with the developer, you will see that the developer suggests that he 
plans to wait until all units are sold before implementing this policy. We see nothing in the Decision or 
Settlement Agreement that states that need be the case. 
 
One would think it reasonable that, initially, before the amenities had been developed, that a non-
resident program may not be in place. We would agree that to be very reasonable. However, in this 
case, not only has the pool, for example, been built – it has been rebuilt. Residents of Beach Plum Village 
have been enjoying the common amenities for years. As they should. 
 
We understand that this non-resident program was intended to be a kind of community benefit and that 
the developer states they are interested in helping the year-round community through their housing 
programs. We also understand it could provide a lessening of the shared expense burden to the year-
round as well as seasonal homeowners at Beach Plum Village were the non-resident membership 
program to be in place. As year-round residents, we are struggling to see how these facts and 
representations square with the developer not having previously implemented this simple program 
which the developer committed to do…? 
 
We simply would like the developer to perform, finally, on the obligation without further delay. In 
addition to each of us having a potential interest in non-resident membership (dependent on program 
guidelines and pricing), we each, also, would like to be part of the representative group of abutters to 
review and discuss the proposed guidelines for the program with the developer / Homeowners 
Association as provided for in the Settlement Agreement. 
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We believe the developer to be in violation of both the Comprehensive Permit and the Settlement 
Agreement. We are not sure if a (re)opening of a public hearing is the next appropriate step, yet we 
would greatly value your guidance and attention to drive this matter to resolution without further 
unnecessary delay on the part of the developer. 
 
Surely life would be easier for all if folks would just do the right thing. 
 
Indeed, at any point over the past decade the developer could have come up with the guidelines and 
implemented the program if they so choose. Apparently in this case, it is going to take an authority 
compelling them to do so. 
 
With best regards, 
 
Chris Freeman, 14 Seikinnow Place 
Tucker Holland, 5 Seikinnow Place 
Peter McEachern, 2 Seikinnow Place 
Bert Turner, 11 Seikinnow Place 
Chris Young, 12 Seikinnow Place 
 
Attachments (6) 
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RUGGED SCOTT 40B
Overall Tracking Sheet 

Buildable 
Lot#

Map 67      
Parcel   # Released

Market 
Rate  Released Built / Status SOLD

1 800 1 1  CO 1
2 801 2 2  CO 2
3 802 3 3  CO 3
4 803 1 4  CO 4
5 804 4 5  CO 5
6 805 5 6  CO 6
7 806 6 7  CO 7
8 807 7 8  CO 8
9 808 8 9  CO 9
10 809 2 10  CO 10
12 811 9 11  CO 11
13 812 10 12  CO 12
14 813 3 13  CO 13
15 814 11 14 Permit
16 815 12 15 Permit
17 816 13 16  CO 14
18 817 14 17  CO 15
19 818 15 18  CO 16
20 819 4 19  CO 17
21 820 16 20  CO 18
22 821 17 21  CO 19
23 822 18 22  CO 20
24 823 5 23  CO 21
25 824 19 24  CO 22
26 825 20 25  CO 23
27 826 6 26  CO 24
28 827 21 27  CO 25
29 828 7 28  CO 26
30 829 22 29  CO 27
31 830 23 30  CO 28
32 831 24 31  CO 29
33 832 8 32  CO 30
34 833 25 33  CO 31
35 834 26 34  CO 32
36 835 27 35  CO 33
37 836 9 36  CO 34
38 837 28 37  CO
39 838 10 38  CO 35
40 839 29 39  CO 36
41 840 30 40  CO 37
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RUGGED SCOTT
Sales Tracking

Bldg. 
Lot# Affordable Market Rate  Lot Size SOLD

# LOTS SOLD            
as of 2/3/20 Date Sold Vacant / House

 Purchase 
Price 

1 1 11,640       YES 1 9/12/19 house 2,200,000$    
2 2 6,160         YES 2 1/13/17 vacant 400,000$       
3 3 6,485         YES 3 2/28/18 house 1,785,000$    
4 1 5,888         YES 4 3/20/17 house 301,300$       
5 4 5,534         YES 5 10/10/17 house 1,620,000$    
6 5 7,188         YES 6 8/27/10 house 800,000$       
7 6 7,810         YES 7 12/1/15 house 1,295,000$    
8 7 6,049         YES 8 8/3/15 house 1,095,000$    
9 8 7,919         YES 9 2/20/08 house 1,315,000$    
10 2 4,418         YES 10 6/1/07 house 228,000$       
12 9 6,455         YES 11 3/26/10 house 761,500$       
13 10 6,424         YES 12 10/19/07 house 1,185,000$    
14 3 7,758         YES 13 6/7/07 house 210,000$       
15 11 8,155         
16 12 9,422         
17 13 11,495       YES 14 5/3/08 house 1,330,000$    
18 14 7,843         YES 15 12/14/16 house 1,235,000$    
19 15 12,636       YES 16 9/23/10 house 805,000$       
20 4 5,047         YES 17 8/6/08 house 210,000$       
21 16 4,985         YES 18 12/16/14 house 950,000$       
22 17 9,294         YES 19 7/30/07 house 1,060,000$    
23 18 6,799         YES 20 5/19/16 house 1,360,000$    
24 5 5,177         YES 21 12/14/16 house 325,000$       
25 19 6,363         YES 22 6/17/16 house 1,375,000$    
26 20 6,422         YES 23 11/1/19 house 1,625,000$    
27 6 4,181         YES 24 4/28/17 house 301,300$       
28 21 7,637         YES 25 5/26/17 house 1,700,000$    
29 7 4,988         YES 26 6/16/17 house 325,250$       
30 22 5,907         YES 27 9/25/17 house 1,733,000$    
31 23 8,154         YES 28 9/10/15 vacant 650,000$       
32 24 6,820         YES 29 11/15/18 house 2,250,000$    
33 8 4,263         YES 30 6/29/18 house 301,300$       
34 25 6,065         YES 31 8/12/19 house 2,137,500$    
35 26 7,377         YES 32 2/22/19 house 2,225,000$    
36 27 6,124         YES 33 1/29/18 house 2,000,000$    
37 9 4,389         YES 34 1/27/18 house 301,300$       
38 28 5,257         
39 10 5,096         YES 35 6/29/18 house 301,300$       
40 29 5,173         YES 36 12/4/19 house 1,627,500$    

41 30 6,281         YES 37 12/14/16

bldg. begun 
10/16 & CO 
issued 5/25/17 700,000$       
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RUGGED SCOTT
Sales Tracking

Bldg. 
Lot# Affordable  Lot Size SOLD

# LOTS 
SOLD            
as of 

2/3/20 Date Sold
Vacant / 
House

 Purchase 
Price 

4 1 5,888         YES 1 3/20/17 house 301,300$       
10 2 4,418         YES 2 6/1/07 house 228,000$       
14 3 7,758         YES 3 6/7/07 house 210,000$       
20 4 5,047         YES 4 8/6/08 house 210,000$       
24 5 5,177         YES 5 12/14/16 house 325,000$       
27 6 4,181         YES 6 4/28/17 house 301,300$       
29 7 4,988         YES 7 6/16/17 house 325,250$       
33 8 4,263         YES 8 6/29/18 house 301,300$       
37 9 4,389         YES 9 1/27/18 house 301,300$       
39 10 5,096         YES 10 6/29/18 house 301,300$       
Average lot size 5,121     Average Sale Price 301,300$    
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RUGGED SCOTT
Sales Tracking

Bldg. Lot#
Market 

Rate  Lot Size SOLD

# LOTS 
SOLD            
as of 

2/3/20 Date Sold
Vacant / 
House  Purchase Price 

1 1 11,640       YES 1 9/12/19 house 2,200,000$       
2 2 6,160         YES 2 1/13/17 vacant 400,000$           
3 3 6,485         YES 3 2/28/18 house 1,785,000$       
5 4 5,534         YES 4 10/10/17 house 1,620,000$       
6 5 7,188         YES 5 8/27/10 house 800,000$           
7 6 7,810         YES 6 12/1/15 house 1,295,000$       
8 7 6,049         YES 7 8/3/15 house 1,095,000$       
9 8 7,919         YES 8 2/20/08 house 1,315,000$       
12 9 6,455         YES 9 3/26/10 house 761,500$           
13 10 6,424         YES 10 10/19/07 house 1,185,000$       
15 11 8,155         
16 12 9,422         
17 13 11,495       YES 11 5/3/08 house 1,330,000$       
18 14 7,843         YES 12 12/14/16 house 1,235,000$       
19 15 12,636       YES 13 9/23/10 house 805,000$           
21 16 4,985         YES 14 12/16/14 house 950,000$           
22 17 9,294         YES 15 7/30/07 house 1,060,000$       
23 18 6,799         YES 16 5/19/16 house 1,360,000$       
25 19 6,363         YES 17 6/17/16 house 1,375,000$       
26 20 6,422         YES 18 11/1/19 house 1,625,000$       
28 21 7,637         YES 19 5/26/17 house 1,700,000$       
30 22 5,907         YES 20 9/25/17 house 1,733,000$       
31 23 8,154         YES 21 9/10/15 vacant 650,000$           
32 24 6,820         YES 22 11/15/18 house 2,250,000$       
34 25 6,065         YES 23 8/12/19 house 2,137,500$       
35 26 7,377         YES 24 2/22/19 house 2,225,000$       
36 27 6,124         YES 25 1/29/18 house 2,000,000$       
38 28 5,257         
40 29 5,173         YES 26 12/4/19 house 1,627,500$       
41 30 6,281         YES 27 12/14/16 u/construct 700,000$           

Average  lot size 7,329       Average Sale Price 1,378,500$    
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Bldg. 
Lot# Affordable

Market 
Rate  Lot Size 

# LOTS 
SOLD            
as of 

2/3/20 Date Sold
Vacant / 
House  Purchase Price NOTES

1 1         11,640 1 9/12/19 house  $         2,200,000 

2 2 6,160         2 1/13/17 vacant 400,000$             

Resold 8/24/2017 
improved for  
$2,204,000

3 3 6,485         3 2/28/18 house 1,785,000$         
4 1 5,888         4 3/20/17 house 301,300$             
5 4 5,534         5 10/10/17 house 1,620,000$         
6 5 7,188         6 8/27/10 house 800,000$             
7 6 7,810         7 12/1/15 house 1,295,000$         
8 7 6,049         8 8/3/15 house 1,095,000$         
9 8 7,919         9 2/20/08 house 1,315,000$         
10 2 4,418         10 6/1/07 house 228,000$             
12 9 6,455         11 3/26/10 house 761,500$             
13 10 6,424         12 10/19/07 house 1,185,000$         

*14* 3 7,758         13 6/7/07 house 210,000$             

subject to Garage 
Use/Access Esmt 
f/b/o Lot 11

17 11 11,495       14 5/3/08 house 1,330,000$         see Note-Lot 20
18 12 7,843         15 12/14/16 house 1,235,000$         
19 13 12,636       16 9/23/10 house 805,000$             

*20* 4 5,047         17 8/6/08 house 210,000$             

was subject to 
Garage Use/Access 
Esmt f/b/o Lot 17 
at time of sale

21 14 4,985         18 12/16/14 house 950,000$             
22 15 9,294         19 7/30/07 house 1,060,000$         
23 16 6,799         20 5/19/16 house 1,360,000$         see Note-Lot 24

*24* 5 5,177         21 12/14/16 house 325,000$             

subject to Garage 
Use/Access Esmt 
f/b/o Lot 23

25 17 6,363         22 6/17/16 house 1,375,000$         
26 18 23

*27* 6 4,181         24 4/28/17 house 301,300$             

was subject to 
Garage Use/Access 
Esmt f/b/o Lot 
128at time of sale

28 19 7,637         25 5/26/17 house 1,700,000$         see Note-Lot 27
29 7 4,988         26 6/16/17 house 325,250$             
30 20 5,907         27 9/25/17 house 1,733,000$         
31 21 8,154         28 9/10/15 vacant 650,000$             
32 22 6,820         29 11/15/18 house 2,250,000$         
34 23 6,065         30 8/12/19 house 2,137,500$         
35 24 7,377         31 2/22/19 house 2,225,000$         
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36 25 6,124         32 1/29/18 house 2,000,000$         
33 8 4,263         33 6/29/18 house 301,300$             
37 9 4,389         34 1/27/18 house 301,300$             
39 10 5,096         35 6/29/18 house 301,300$             
40 26 5,173         36 12/4/19 house 1,627,500$         

41 27 6,281         37 12/14/16
sold  under 
construction 700,000$             

bldg. begun 10/16 
& CO issued 
5/25/17

38,399,250$    
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