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From: Eleanor W. Antonietti
Zoning Administrator
Re:

June 13, 2019

I. APPROVAL OF THE MINUTES:


REGULAR MEETING Minutes
o April 11, 2019
o May 9, 2019



Surfside Crossing Deliberation Meetings
o May 20, 2019, as amended May 28, 2019
o May 28, 2019
o May 31, 2019
o June 7, 2019
o June 10, 2019

Pages 6 - 42

II.

OLD BUSINESS: (DELIBERATIONS AND VOTES EXPECTED):
 20-18 Surfside Crossing, LLC Surfside Crossing 40B
Deadline for Deliberations – June 13, 2019 – Deadline for filing of written decision – June 14, 2019
Extended beyond 40 days from close of Public Hearing on April 11, 2019
Sitting ET SM LB KK At table: JM GT
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The Board will have continued deliberations regarding the application for a Comprehensive Permit in
accordance with M.G.L. Chapter 40B. The Locus is situated at 3, 5, 7 and 9 South Shore Road and is
shown on Assessor’s Map 67 as Parcels 336, 336.9, 336.8, and 336.7 and is shown as Lots 4, 3, 2, and 1
on Plan Book 25, Page 50 as recorded at the Nantucket Registry of Deeds. The total lot area of the
combined parcels is approximately 13.5 acres. Evidence of owner’s title is recorded in Book 1612, Page
62 at the Nantucket Registry of Deeds. The property is located in a Limited Use General 2 (LUG-2)
and within the Public Wellhead Recharge District.
Votes are expected.

2

At the request of the Applicant, the Board closed the PH on 4/11/19. This set in motion the 40-day
count to render and file a decision which would have ended on 5/20. The Applicant has granted various
extensions to allow continued Deliberations (which took place on 4/19; 5/10; 5/20; 5/28; 5/31; 6/7;
and 6/10) whereby a vote must occur on 6/13 and for the filing of the Final Decision with the Town
Clerk to take place no later than 6/14.
The Board will therefore need to VOTE BY A SIMPLE MAJORITY (3 out of 5).
Per Section 5.03 of the Town of Nantucket Zoning Board of Appeals Comprehensive Permit
Rules & Regulations (Amended on 3/8/2018) (STAFF has included this document at the end of this Report
and it is also posted at https://www.nantucket-ma.gov/DocumentCenter/View/10759/ZBAComprehensive-Permit-Rules--Regulations-PDF ):
(a) APPROVE a comprehensive permit on the terms and conditions set forth in the application;
(b) DENY a comprehensive permit in the event that the proposed project presents adverse impacts
to local concerns that outweigh the community’s housing needs; or
(c) APPROVE a comprehensive permit with conditions, including but not limited to the
number of permitted housing units, the height, size, shape or general appearance of the proposed
buildings, the configuration of the site plan, and any other reasonable condition that is necessary to
address local concerns while not rendering the construction or operation of such housing
uneconomic. […]

III. OLD BUSINESS (CONTINUED PUBLIC HEARINGS AND VOTES MAY TAKEN):
 051-03
Rugged Scott, LLC
Rugged Scott a/k/a Beach Plum 40B
Hanley
Action Deadline June 24, 2019 to determine and notify Applicant if requested modification is deemed substantial
or insubstantial
The Applicant seeks a determination that a proposed modification to the Comprehensive Permit, as
Pages 44- 97 amended, and the plans approved therewith, may be considered insubstantial pursuant to 760 CMR
56.05 (11)(a)(b), and as such, may be authorized by the Zoning Board of Appeals. The proposed
modifications for which applicant seeks approval consist of:
1)
Consent to the waiver of the 50’ setback restriction from the southeasterly boundary of the
subdivision, only to the extent necessary, to allow for the proposed location of a shed on Lot 29 (2
Blue Flag Path);
2)
Approval of the siting of the proposed shed approximately 30’ from the southeasterly
boundary line inclusive of the 5’ setback from the boundary line of Lot 29 with buffer Lot 46, and
the 25’ width of buffer Lot 46.
This is a two-part request, involving both the Comprehensive Permit and the Declaration of
Restriction and Easements (“Declaration”), as previously amended.
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1. A letter dated October 13, 2016 was submitted to the Building Department signed by the Chair
to approve the DU for Lot 29, situated at 2 Blue Flag Path, an affordable lot. The Applicant
subsequently revised the building program upon the lot and requested, by letter received on
June 4, 2019, a determination that the construction of a 48 SF shed upon the premises may be
considered an insubstantial modification to the Comprehensive Permit, as amended, and the
plans approved therewith, pursuant to 760 CMR 56.05 (11)(a)(b), and as such, may be
authorized by the Board. The shed is shown highlighted (“Proposed Shed Option B”) on Page
46 of the Packet. The HDC issued approval at COA 72440 on 5/21/2019.
The Board needs to make a determination as to whether or not proposed modification to the
construction program upon Lot 29 may be considered an insubstantial modification to the
Comprehensive Permit, as amended, and the plans approved therewith, pursuant to 760 CMR
56.05 (11)(a)(b), and as such, may be authorized by the Board.
Section 760 CMR 56.05 (11)(a)(b), for your reference, reads in relevant part:
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(11) Changes after Issuance of a Permit.
(a) If after a Comprehensive Permit is granted by the Board, including by order of
the Committee pursuant to 760 CMR 56.07(5), an Applicant desires to change
the details of its Project as approved by the Board or the Committee, it shall
promptly notify the Board in writing, describing such change. Within 20 days the
Board shall determine and notify the Applicant whether it deems the change
substantial or insubstantial, with reference to the factors set forth at 760 CMR
56.07(4).
(b) If the change is determined to be insubstantial or if the Board fails to notify the
Applicant by the end of such 20-day period, the Comprehensive Permit shall be
deemed modified to incorporate the Change.
2. Consent to a waiver of the 50’ setback restriction, exclusively pertaining to Lot 29, from the
southeasterly boundary line (Lot 46) of the subdivision imposed in Section 3.08(c) of the
Declaration.
a. Record plans showing Locus are on Pages 54-57 of the Packet
b. The Settlement Agreement portion of the original Comprehensive Permit is on Pages
58-71
c. The Declaration is found on Pages 72-97. The relevant section where the restriction is
on Page 80 and states:

No building shall be constructed or maintained within fifty feet from the
northwesterly or southeasterly boundary line of the land.

This Locus and structure came to the attention of PLUS Staff in February 2019 due to an email
received from the direct abutter at 12 Scotts Way. STAFF has included the email exchange along
with some of the attachments to said email at the end of this Report.
Lot 46 is a designated buffer lot (See Page 73) and measures roughly 25±’ in width from the
contiguous lot line with Lot 29 to the contiguous lot line with Map 67 Parcel 487 (12 Scotts Way).
The shed is proposed to be sited as close as 5’-1” from the contiguous lot line with Lot 46, therefore
roughly 30±’ from the southeasterly boundary line of the subdivision. The waiver, if granted, would
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thus reduce the 50’ distance criteria – which the DU currently meets (See Page 53) – by 20’ to
slightly more than 30’.
The Definition of Shed in Section 139-2.A is cited below:

An accessory structure for storage purposes, not designed to be served by heat or
plumbing and not to be used for habitation.

It has a 48 SF footprint and would not, arguably, constitute a burdensome use or result in a negative
impact on the buffer area.
 23-18
Adam Ross and Emma Ross
50 Okorwaw Avenue
Beaudette
Action Deadline June 14, 2019
Sitting ET SM LB MJO JM At table: MP GT
Pages 98- 155 Applicants are seeking to vacate and rescind prior relief by Variance granted pursuant to Zoning Bylaw Section 139-32 in order to validate the lot as a nonconforming lot of record and a residential
building lot. At the time the relief was granted, the 44,813 sq. ft. lot was undersized for the LUG-2
zoning district in which it was situated. When the zoning was changed to LUG-1 in 2017, the lot
became conforming in all respects, rendering the need for relief obsolete. The Locus is situated at
50 Okorwaw Avenue, is shown on Tax Assessor’s Map 79 as Parcel 63, and as Lot 1 upon Plan No.
2012-82. Evidence of owner’s title is recorded in Book 1375, Page 117 on file at the Nantucket
Registry of Deeds. The site is zoned Limited Use One (LUG-1).

4

FROM IPH (June 14, 2018) STAFF REPORT:
In February 2012, the Town owned the Locus and was granted Variance relief (File No. 005-12)
from the intensity regulations in Section 139-16 – specifically sought to waive LUG-2 lot size
requirements (See Pages 140 – 152). The Town sought to divide the then existing lot into a
separately marketable and buildable lot – having a lot area of 44,813 SF where minimum lot size
is 80,000 SF – and to dispose of remainder portions of the lot as part of the Town “Yard Sale”
program to be dedicated to roadway purposes. The existing lot owned by the Town was an
undersized lot of record and therefore buildable, until the Town took the paper roads in order to
dispose of them, at which point these paper roads merged with the existing undersized lot. The
Town never had any intention of retaining these paper streets as part of the Locus and had
always intended to dispose of them via the “Yard Sale”. However, because undersized abutting
properties under common ownership merge by virtue of statute, the Town needed a Variance to
effectively “un-merge” these paper street parcels in order to 1) dispose of them and 2) retain the
buildability of the remainder larger lot.
The Variance was granted – after an appeal by and settlement with the abutter to the south at 51
Okorwaw – subject to the condition [...] that the shaded area on the attached “Exhibit A” remain
minimally undisturbed and remain as a “green barrier” that will contain no structures.
The Perimeter Plan of record (Plan No. 2012-82) shows a “Proposed Building Restriction Line”
which indicates a NO BUILD area on northeastern corner of this 5-sided polygon lot. (STAFF
has included this plan at the end of this Report.) The condition was also included in the March
2013 Deed (Pages 134 – 152) from the Town to the owner/applicant, excerpted below.
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At the time of the approval and execution of this deed, the property was still zoned LUG-2. The
zoning was changed to LUG-1 when Article 85 passed at 2017 ATM. Therefore, the lot is now
compliant with 44,813 SF where 40,000 SF is minimum lot size.
The existing house has a ground cover of 1,745 SF. Maximum ground cover in LUG-1 is 7%
which means the Locus could have up to 3,136 SF total, leaving the applicants another 1,391 SF
of ground cover potential – subject to Board of Health / Septic regulations of 1 BR/10,000 SF,
and Select Board approval to modify the Deed’s No Build Restriction. If the lot were still LUG2, the lot would be allowed 4% or 1,793 SF, which would ostensibly allow a zoning shed (≤
200SF) or a tiny 47 SF addition and other non-ground cover structures such as a pool or tennis
court – none of which are permitted in the established “NO BUILD” area. Essentially the
Variance relief is obsolete as the lot is compliant with LUG-1 zoning regulations.
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UPDATE:
After discussion with Planning, there was a recommendation that the ZBA rescind the Variance
as it is no longer needed and constitutes an unnecessary encumbrance on the title of the Locus.
Furthermore, the deed restriction is within the purview of the Select Board (“SB”) and they have
the enforcement authority regarding said restriction. This matter has been continued from July
through November 2018, was reopened on December 13, 2018, and continued again until this
meeting, to allow for the applicants to seek approval from the SB to modify the deed restriction
per the request of the ZBA at the IPH on June 14th, after hearing testimony from concerned
direct abutters, who had been notified by Staff of these many continuances. Staff checked in
regularly with the SB to facilitate scheduling this item on their Real Estate agenda. The SB was
finally able to include this item for review and approval at its May 22nd meeting. They approved a
revised Restriction which was recorded with the ROD. This document memorializes the
agreement with the Town and is a result of concerted and successful efforts to work with the
abutters to address their concerns and incorporate their recommendations for the buildable area.
This Agreement for Imposition of Restriction is found on Pages 100-108 of the Packet.

 06-19
Victor P. Haley
94 Orange Street
Cohen
Action Deadline July 10, 2019
Sitting ET SM LB KK GT At table: JM
Applicant is requesting relief by Special Permit pursuant to Nantucket Zoning By-law Section 139Pages 156- 198 33.A, to alter and expand a pre-existing nonconforming dwelling in order to build a 2 story addition.
The existing ground cover will be expanded by approximately 194 sq. ft. as a result of the enclosure
of an existing deck, yielding a total proposed ground cover ratio of 34% where 50% is allowed.
While the expansion will result in a vertical extension of the setback intrusion on the north
elevation, the structure will be no closer to the northerly lot line than existing. To the extent
necessary, Applicant further seeks rescission of prior relief (ZBA File No.s 021-80 and 071-97)
granted in connection with the now abandoned commercial ‘guest house’ use to recognize the
exclusively residential uses upon the Locus. Locus, an undersized lot of record, is situated at 94
Orange Street, shown on Assessor’s Map 55.1.4 as Parcel 47 and upon Plan File 51-P. Evidence of
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owner’s title is recorded in Book 1456, Page 28 on file at the Nantucket County Registry of Deeds.
The site is zoned Residential Old Historic (ROH).
FROM APRIL (IPH) STAFF REPORT:
The project, an extension of a pre-existing setback nonconformity without making the
nonconformity worse, consists of a 2-story addition resulting in a vertical expansion within the
northerly side yard setback. Specifically, a portion of an existing deck will be enclosed and expanded
upward, with slight expansion of the footprint on the east elevation. The portion of the existing
deck which straddles the northerly lot line will be removed, thus curing that particular
encroachment onto the abutting property. The HDC approved the project in early February (COA
No. 71910). Per the approved HDC plans (See Pages 164-167), the purpose of the addition is
kitchen/laundry on the 1st floor and bathroom, storage, and sunroom on the 2nd floor.
There is prior relief for the circa-1834 structure, which was formerly operated as a Guest House
(known as the “Starbuck House” and/or Stumble Inn”). By virtue of this requested rescission of
prior relief (See Pages 177-184) and approval of the application, the Locus and structure will be
formally converted to residential use only (although applicant maintains that it has been exclusively
residential since 2001 as a result of a transfer from the Inn operating owner(s) to a new owner), thus
officially curing the nonconforming commercial use in a residential district.
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The Locus is an undersized lot of record, containing approximately 4,208 SF where minimum lot
size is 5,000 SF and having 37’ of frontage where minimum frontage is 50’. Existing and formerly
proposed conditions are shown on plans on Pages 162-163, respectively. The Locus is improved
with a 979 SF DU and a 247 SF “cottage studio”, for a total ground cover of 1,226 SF or a GCR of
29.1%. The larger structure is pre-existing nonconforming as to northerly side yard setback, with a
portion of the north elevation’s main mass and a deck encroaching over the shared lot line with 90
Orange St. The existing main DU will be expanded by approximately 194± SF, resulting in a total
proposed ground cover of 1,420± SF, or a GCR of 34%. The addition will be sited no closer to the
lot line than the existing structure, although a portion of it will be within the 5’ setback area.
[Incidentally, if relief were to be issued and if work for a validly issued Bldg. Permit in connection
with the relief was commenced prior to July 1, 2019, the Locus would be eligible for up to 50%
GCR resulting in maximum allowable Ground Cover of 2,104± SF. Subsequently, 40% would yield
1,683± SF. By virtue of unanimous passage of Article 47 at the 2019 ATM, the GCR in the ROH
district is reduced from 50% to 40%. (According to the Planning Board report, “Research
completed by the Planning staff confirmed that the existing ground cover of most of the 1,300+
properties in the ROH district is well under 40%, and that very few properties will become preexisting nonconforming.”)]
Given the increased massing and relative proximity to adjacent structures, the Board may want to
confirm whether or not foundation work or any type of excavation or shoring will take place. No
basement is shown on the plans. If yes, construction protocols may be warranted. Furthermore, a
construction moratorium for hardscaping and exterior construction in connection with the relief
granted should be imposed from Memorial Day to Labor Day.
From MAY Meeting STAFF REPORT
The IPH was on 4/11. After taking testimony from applicant’s legal representative, the Board was
not inclined to grant the requested relief. The consensus was that the work could be done outside of
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the setback and that there is adequate room on the other side and to the rear of the DU for the
expansion which would preclude an increase of massing within the setback. There is no foundation
plan, just a crawl space and the deck has no walls. They asked that the applicant validate the
assertion that the encroaching deck has been so sited since prior to 1972 and is therefore legally and
validly pre-existing nonconforming. The deck as it exists today is not shown on the record plan
(1985 Josiah Barrett survey on Page 186).
After the IPH, the legal representative for the applicant submitted a copy of a 1923 Sanborn Map;
Sheet 13 (Page 194 of Packet) on which the deck appears more or less as it exists today.
Staff consulted the GIS Aerials going back as far as 1998 but due to the ROH density of the area,
one cannot zoom in sufficiently to definitively detect the footprint. Staff consulted Google Earth
which has a function that allows the viewer to see back as far as 1995 but the visibility/resolution of
the image is not crisp until 2010 when the deck is clearly shown. Staff consulted the Building Dept.
and HDC files. The oldest site plan in either file is a Mortgage Plot Plan by Chip Hart dated January
1998. There is a step/stoop but no deck. The deck shows up on a “Building Location Plan”
prepared by Blackwell in February 2004 – likely prepared in connection with a CO issued in 2006
for work applied for in 2004. STAFF has included the various Bldg. Permits, COs, and the abovereferenced plans at the end of this Report.
Pursuant to M.G.L. 40.A SECTION 7: ENFORCEMENT OF ZONING REGULATIONS; VIOLATIONS;
PENALTIES; JURISDICTION OF SUPERIOR COURT:

If real property has been improved by the erection or alteration of 1 or more structures and
the structures or alterations have been in existence for a period of at least 10 years and no
notice of an action, suit or proceeding as to an alleged violation of this chapter or of an
ordinance or by-law adopted under this chapter has been recorded in the registry of deeds
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for the county or district in which the real estate is located or, in the case of registered land, has been filed in the registry
district in which the land is located within a period of 10 years from the date the structures were

erected, then the structures shall be deemed, for zoning purposes, to be legally nonconforming structures subject to section 6 and any local ordinance or by-law relating to non-conforming

structures.
And in Nantucket By-law Section 139-33.A-PREEXISTING, NONCONFORMING USES, STRUCTURES,
AND USES:
This section shall apply to uses, structures, and lots that were either in existence prior to the adoption of the Zoning
Bylaw or lawfully allowed or permitted at some point in time after the adoption of the Zoning Bylaw and no longer
meet minimum zoning requirements or are now prohibited. If real property has been improved by the

erection or alteration of one or more structures and the structures or alterations have been in
existence for a period of at least 10 years and no notice of an action, suit or proceeding as to
an alleged violation of this chapter or of an ordinance or bylaw adopted under this chapter
has been recorded in the Registry of Deeds for the county or district in which the real estate is located or,
in the case of registered land, has been filed in the Registry District in which the land is located within a period of
10 years from the date the structures were erected, then the structures shall be deemed, for
zoning purposes, to be legally nonconforming structures subject to MGL c. 40A, § 6 and any
other provisions of this bylaw relating to nonconforming structures. Further, a use of land
and/or lots and construction of structures shall be exempt from this chapter provided that a
building or special permit was issued before the first publication of notice of the public
hearing to change zoning as it may apply, pursuant to MGL c. 40A, § 5, as may be amended
from time to time.
As such, a CO was issued in 2006 for a structure shown on a 2004 Building Location Plan with the
deck as it exists today. Therefore, it falls within the provisions of the above referenced statutes.
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UPDATE:
The design plans for the addition at 94 Orange have changed (see Packet Pages 195-198) such that
they are no longer adding any massing inside the northerly setback. and they’re removing the
proposed encroachment. No work is planned within the setbacks. However, the request for
Rescission of prior relief as it pertains to the obsolete commercial use remains.
 09-19
Andres J. Recoder & Isabelle Schiavi
22 Bassett Road
Brescher
Action Deadline August 7, 2019
Sitting ET SM LB MJO KK At table: GT MP JM
Applicant is requesting relief by Special Permit pursuant to Zoning By-law Section 139-33.A, to
Pages 199- 232 allow an extension, alteration, or change in the pre-existing nonconforming ground cover. The
property, improved with two dwellings and a barn, is also pre-existing nonconforming as to frontage
and setback. To the extent necessary, Applicant seeks to modify relief granted to prior owner in
2002 (ZBA File No. 064-02) which permitted a ground cover of up to 6,539 SF for a Ground Cover
Ratio (“GCR”) of 5.13% where maximum allowed is 3% of the lot area of 127,414± SF. However,
when the work authorized in part by the 2002 Special Permit was completed, the resulting overall
ground cover was less than that proposed. Therefore, the existing nonconforming ground cover is
6,207± SF, for a GCR of roughly 4.9%. Applicant proposes to enlarge one of the dwellings which
will result in a net increase of 257± SF for an overall ground cover of 6,464± SF or a GCR of
5.07%. Locus is situated at 22 Bassett Road, shown on Assessor’s Map 26 as Parcel 46 and upon
Land Court Plan 37002-A. Evidence of owners’ title is registered on Certificate of Title No. 21554
at the Nantucket County District of the Land Court. The site is zoned Limited Use General Three
(LUG-3).
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FROM MAY IPH STAFF REPORT:
This Application was initially presented for Zoning Administrator relief but the ZA made the
finding that it would be more appropriate to have this undergo a public hearing and scrutiny by the
full Board given the prior history of the Locus and the type of relief being requested.
CURRENT ZONING: LUG-3 per Proposed Site Plan

 Minimum Lot Size: 120,000 SF (40,000 SF/LUG-1)
o Existing Lot size = 127,414 SF
 Minimum Frontage: 200 SF (100 SF/LUG-1)
o Existing Frontage = 106.12’ **See note below
 Frontyard setback: 35’ (35’ /LUG-1)
o 273.9’
 Side & Rear Setback: 20’ (10’/LUG-1)
o Existing Northerly Side 12.2’
o Existing Southwesterly Side/Rear 24.1’
 Max. Allowable GCR: 3% (7%/LUG-1) = 3,822 SF (8,919 SF/ LUG-1))
o Existing GCR: 4.89% = 6,207 SF
 Barn w/ attached shed = 2,596 SF
 DU = 1,892 SF
 Cottage = 1,719 SF

AS BUILT SURVEYS: Included at the end of this Report
1. 11/26/1996 – As- Built Plot Plan; LUG-3
2. 7/2/1999 – Plot Plan; Shugrue; LUG-1 ?
3. 3/27/2002 – Plot Plan; Shugrue; LUG-3
4. 3/5/2009 – As Built Plot Plan; Santos; LUG-3
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ZBA History:
1.
File No. 064-02 – Special Permit relief granted for reallocation of 733 SF of Ground
Cover from to be demolished pole barn to DU – PH opened on 9/12/2002 and closed
on 6/11/2004 – Doc. 108500 recorded 8/6/2004 Pages 206-211 of Packet
2.
File No. 062-06 – 1-year extension of 2002 permit from expiration on 8/4/2006 to
8/4/2007 – DENIED Included at the end of this Report
Bldg. Permit #1235-06 Materials from the Bldg. Dept. file included at the end of this Report – originally issued
8/4/2006, as amended on 1/19/2007, as amended further amended on 12/4/2018
followed by a denial of said amendment by the ZEO on 12/17/2018.
** As shown on the Land Court Plan on Page 232, the lot technically has 368’ of frontage onto the

unimproved Proprietors Way shown as “West Quaise Road” to the west (and south) of this 10sided lot. This road has in fact been approved for Acquisition and Disposition via the “Yard Sale”
program by virtue of passage of Articles 108 & 109 at the 2017 ATM. However, the taking has not
yet occurred. Included at the end of this Report
As shown on Proposed Conditions plan on Page 205, the present proposal is to build a 166 SF
screened-in porch on the south elevation of the 1,892 SF DU and to build a 91 SF bump out
addition on the north elevation, for an expansion of roughly 257 SF. The overall square footage of
the Locus will increase from 6,207 SF (4.89% GCR) to 6,464 SF (5.07% GCR), less than the 6,539
SF (5.13% GCR) which was approved in the 2002 Special Permit.
9

The Board could either modify the existing 2002 Special Permit or issue a new Special Permit using
the existing conditions as the new GCR baseline.
The latter would be granted pursuant to EITHER:
Section 139-33.A(2)
An extension, alteration, or change to an existing structure or a new structure that will result in an increase in the
pre-existing nonconforming ground cover ratio of a lot may be allowed through the issuance of a special permit,
provided that the special permit granting authority makes the following findings:
(a) The increase in ground cover ratio will not be substantially more detrimental to the neighborhood than the
existing nonconformity;
(b) The resulting ground cover ratio is consistent with the character of the surrounding neighborhood; and
(c) The extension, alteration, or change to the existing structure or the new structure is conforming to other
dimensional requirements of this chapter.
OR
Section 139-33.A(4)
Removal and reconstruction of any or all of the preexisting nonconforming structure(s), or any portion(s) thereof, in
excess of the permitted ground cover ratio upon a lot, shall be allowed by special permit, provided that:
(a) Such special permit shall have been issued prior to the removal of the preexisting nonconforming structure(s), or
any portion(s) thereof;
(b) (Reserved)
(c) All reconstructed structure(s), or portion(s) thereof, shall conform to all applicable front, rear and side yard
setback requirements; unless relief is granted under separate provisions of this chapter; and
(d) The special permit granting authority shall have made the finding that the result of the proposed removal and
reconstruction shall not be substantially more detrimental to the neighborhood than the existing nonconforming
structure and/or use.
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UPDATE:
At the IPH on 5/9, after hearing an explanation from the legal representative, the Board requested
that further clarification be sought with ZEO Silverstein, especially as it pertains to work that may
or many not have been done in connection with prior relief. As of 6/11, Staff was informed via
email that the attorney met with the ZEO and “cleared things up”. A cover letter was submitted
along with additional submissions (which were included at the end of the May 9th STAFF
REPORT and are included again at the end of this Report as they were inadvertently left out of
the packet).

IV.

NEW BUSINESS (INITIAL PUBLIC HEARINGS AND VOTES MAY BE TAKEN):

 10-19
Rock D. Gonnella, Trustee, North Nom. Tr.
73 Easton St.
Nathan Barber
Action Deadline July 19, 2019
CONFLICTS: NONE KNOWN
Applicant is requesting relief by Variance pursuant to Zoning By-law Section 139-32 for a waiver
Pages 234- 256 from the 5’ side yard setback provision in Section 139-16 in order to validate the placement of an
outdoor shower, a portion of which is sited as close as 2.4’from the easterly lot line. Locus is
otherwise dimensionally conforming to the provisions of the Zoning By-law. Locus is situated at 73
Easton Street, is shown on Assessor’s Map 42.4.1 as Parcel 109 and as Lot 5 upon Plan No. 03-57.
Evidence of owner’s title is recorded in Book 1343, Page 84 on file at the Nantucket County
Registry of Deeds. The site is zoned Residential Old Historic (ROH).
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Applicant is seeking relief by Variance in order to validate the placement of an outdoor shower
within the required 5’ side yard setback area. The shower, sited as close as 2.4’ from the easterly lot
line, is considered a structure because it has a platform base. Without that feature, it would be
considered a fence, which would be exempt from setback requirements. It was constructed as part
of an overall renovation and addition to the existing structure on the east side. The lot and the
remainder of the DU are otherwise conforming to all dimensional requirements.
As stated in the Addendum, “The platform was placed under the shower to prevent it from sitting
in standing water as the area is documented to be extremely wet with a large wetland area to the rear
of the former Point Breeze cottages. Had the mahogany posts been placed into the wet ground with
a high water table the structure would have rotted very quickly. The contractor was unaware of the
nuance of platform counting for setback and no platform not counting for setback. There is no
other location on the lot that the shower could have been placed due to the other exterior features
as well as the fact that, like all of the cottages in that area, this dwelling is elevated to be above the
flooding that occurs there.”
The Building Department based the issuance of Building Permit #1737-17 (see Pages 242-248) on
approved HDC plans (See Page 241). At no time was the Contractor aware that the ODS would be
noncompliant until he sought a CO for the project. The Contractor did the work based upon a floor
plan, submitted to the Bldg. Dept. for review, for accurate measurements. “The Building
Department review did not note the shower as an issue at that time. Had that been done, the matter
would have been addressed at that time, not at the end of construction. The decking and posts are
integrated so it is not a simple matter of removing the decking in order to have the shower
enclosure not count for setback. In addition, if the platform is removed, the users of the shower will
be standing in standing water and mud.”
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VARIANCE CRITERIA
The decision would have to meet the threshold (established by MGL 40.A § 10 and locally per Section 13932.A) which requires that the Board:
[…] specifically finds that owing to circumstances relating to soil conditions, shape or topography of such land or
structures but not affecting generally the zoning district in which it is located, a literal enforcement of the provisions of this
chapter would involve substantial hardship, financial or otherwise, to the petitioner or appellant, and the desirable relief may be
granted without substantial detriment to the public good and without nullifying or substantially derogating from the intent or
purpose of such bylaw.

“There is substantial historical documentation that the soil in this area is wet with a high water table.
This is further evidenced by the elevated first floor levels of the cottages that were formerly all on
the same lot when the hotel owned them prior to them being sold out of common ownership. In
addition, the lot has an irregular shape. When a previous owner of the Nantucket Hotel sold off
most of the former rental cottages associated with the former adjacent Gordon Folger Hotel, the lot
lines in this specific section were made irregular to accommodate said subdivision and the existing
placement of the cottages. This made additions and placement of the shower more challenging.
This irregularity gives rise to an argument of topography of structure also contributed to the
placement of the shower.”
An Order of Conditions recorded at Book 1604 Page 208 – included at the end of this Report –
was granted in connection with the project in 2017. The ODS is shown on the Site Plan prepared
for the Notice of Intent.
If the Board is inclined to grant the requested relief by Variance in order to validate the As-Built
ODS, said relief should be subject to the condition that no further expansion within the easterly side
yard setback take place without further relief from the Board.
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Pages 257- 270

14-19
Graham N. Burton and Luanne M. Burton
37 Tomahawk Road
Burton
Action Deadline August 23, 2019
Applicant seeks Variance relief pursuant to Section 139-32.A for a waiver from the front yard
setback provisions of Section 139-16.A. Specifically, applicant proposes to construct a building to
be used for tile storage to be sited within the twenty (20) foot front yard setback. The Locus is
situated at 37 Tomahawk Road, is shown on Assessor’s Map 69 as Parcel 326, and as Lot 187 upon
Land Court Plan 26984-8. Evidence of owners’ title is registered on Certificate of Title No. 26126
at the Nantucket County District of the Land Court. The Locus is in the Public Wellhead Recharge
District and is zoned Commercial Industrial (CI).
This request is identical to that submitted, and granted, in late 2017. Unfortunately, the Applicant
did not exercise the relief granted in a timely manner and has to return to the Board for the same
relief in order to be able to submit a Building Permit.
The Applicant received Planning Board approval by Special Permit (PB File #51-17) in September
2017 in order to construct a commercial structure to be used for interior (no exterior storage
allowed) tile storage/warehousing for “The Tile Room.” He also received an open space waiver
from the 20% required to 15% for the lot. He was granted a subsequent modification in October
2018 (PB File #76-18) to relocate the 2 parking spaces from the rear of the structure to 1 space
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along the side of the structure and 1 space inside the structure. The remaining terms and
conditions of the previously approved Special Permit remained in full force and effect.
The Locus has an approximate lot area of 5,001 square feet and is located within an area currently
zoned Commercial Industrial (CI) and within the Public Wellhead Recharge District. However, the
locus and lots created by the Coffin Subdivision were subject to a “zoning freeze” under the RC-2
Zoning District which expired on October 15, 2017. The applicant did not submit a Building
Permit for the approved project prior to the expiration of the zoning freeze and therefore came to
the ZBA for Variance relief in December 2017. Said relief was granted in Decision 47-17 (See
Pages 266-270.)
Pursuant to Nantucket Zoning By-law Section 139-32 – VARIANCE- relief must be exercised by or
before 1 year from the date of the granting of the Variance – which in this case was 12/14/2017.
Therefore, the Grantee/Applicant needed to have either pulled a Bldg. Permit to do the work for
which the relief was granted OR have filed an Extension prior to 12/14/2018.
Section 139-32.F(8)
No variance, or any extension, modification or renewal thereof, shall take effect until
a copy of the decision shall have had affixed to it the certification of the Town Clerk that:
(a) Twenty days have elapsed after the decision has been filed in the office of the Town Clerk and no
court appeal has been filed. – which in this case was 3/12/18
Section 139-32.I
Expiration of variances. Variances not exercised within one year of the date of grant shall lapse. Variances shall be
renewable prior to expiration, as provided in MGL c. 40A, § 10, for a period not to exceed six months, without the
filing of a new application and without a new public hearing and public notice. Any further renewal of a variance
shall require a new application, public notice, and public hearing thereof.
12

The Special Permits are good for 3 years pursuant to Section 139-30.I
Special permits shall expire after three years from the date of issuance if a substantial use thereof has not commenced,
except for good cause, or, in the case of construction, if construction has not begun by such date except for good cause.
Such expiration date shall be automatically extended to include time required to pursue or await the determination of
an appeal from the action of the special permit granting authority.
Hence, the Applicant would have until 10/1/2021 or possibly 10/29/2021 (if the date of filing
with the Town Clerk on 10/29/2018 may be considered the date of issuance) to exercise the
Modified Special Permit relief from the Planning Board pertaining to the parking.
The Proposed Conditions Site plan (Page 262) shows a warehouse with a ground cover of
approximately 1,800 SF and sited as close as 13.2’ from the front yard lot line. The locus would
have been conforming to all RC-2 lot area, setbacks, frontage, ground cover, and parking
requirements. However, although it is considered an undersized pre-existing nonconforming lot of
record and the warehousing use is allowed by right in CI, it is not compliant with the minimum 15’
front yard setback in CI and thus requires relief by Variance. The siting matches the vast majority
of similar commercial structures approved throughout the subdivision. There is also a 30’ wide
drainage easement running along the entire length of the rear of the lot which constrains the ability
to site the structure further back.
Lot Size
District
CI
15,000
RC-2 5,000

Frontage

Front Setback

75
40

20
10

Rear/Side Setback
0 feet
5
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If the Board is inclined to re-grant the requested relief by Variance in order to allow the front yard
setback intrusion, said relief should be subject to the condition that no further expansion within the
front yard setback take place without further relief from the Board.


Pages 271- 285
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15-19
9 Swain Street, LLC
36 Western Avenue Collatz/Newman
Action Deadline August 23, 2019
Applicant seeks Variance relief pursuant to Section 139-32.A for a waiver from the front yard
setback provisions of Section 139-16.A. Specifically, applicant seeks to validate the As-Built
dwelling with only the chimney sited as close as 29.8’ from the front yard lot line where a 30’ front
yard setback is required. The remainder of the front elevation massing is cited in compliance with
the 30’ front yard setback requirement. The lot has an area of 79,470 sq. ft., with a limited available
building envelope due to shape, zoning setbacks, soil conditions, wetlands with associate buffer
zones, and split zoning. The Locus is situated at 36 Western Avenue, is shown on Assessor’s Map
87 as Parcel 133, and as Lots A-1 & A-5 upon Land Court Plans 8597-C & 8597-E. Evidence of
owner’s title is registered on Certificate of Title No. 26651 at the Nantucket County District of the
Land Court. The site is zoned Residential 20 (R-20) and Limited Use General 2 (LUG-2).
See above description for relief requested.
The Locus was granted prior Zoning Administrator relief in 2018 (ZA No. 02-18; See Pages 279282) to alter the pre-existing nonconforming garage structure. The proposal consisted of replacing
the existing slab foundation and structural renovation of the garage without any change in footprint
or ground cover. The ridge height of the garage increased from roughly 14’ to 18’, resulting in a
slight vertical extension of the side and front yard setback intrusions.
The Locus, as shown on Final As-Built, dated May 2019 (See Page 277), has 79,425 SF of lot area
and is a long narrow oceanfront lot having split zoning. The northern buildable portion of the
locus, where the existing garage and subject DU are located, is zoned R-20. The southern portion is
zoned LUG-2 and has a restricted buildable area due to a coastal dune extending south of the split
zoning line. Zoning By-law Section 139-5 (Determination of boundaries) was amended by virtue of
passage of Article 19 at the STM on November 6, 2017. The amended Section 139-5.F reads:
When a boundary line between zoning districts divides a lot in single ownership and the line does not fall within
30 feet of a lot line, each portion of the lot shall be governed by the use and yard setback requirements of the zoning
district in which it is located. Ground cover shall be applied to the entire lot and shall be the combined total of the
ground cover allowed for the portion of the lot in each zoning district in which it is located.
Minimum lot size in the R-20 is 20,000 SF and maximum allowable GCR is 12.5%. Minimum lot
size in the LUG-2 is 80,000 SF and maximum allowable GCR is 7%. The property is improved
with a 1,845 single family DU and the 302 SF altered garage structure for a total existing ground
cover 2,147 SF. The former 968 SF DU, which was sited 24.7’ from the front yard lot line, was
demolished and replaced with this larger DU.
Applicant maintains that the chimney was inadvertently sited 29.8’ from the front yard lot line
where minimum setback is 30’. Applicant will explain the reason for the unintended de minimis
intrusion at the IPH. The garage is sited as close as 11.2’ from the front yard lot line. Although the
subject intrusion is considerably less intensive than that of the pre-existing nonconforming garage,
the current new DU does not benefit from the status of a pre-existing nonconforming structure.
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VARIANCE CRITERIA
The decision would have to meet the threshold (established by MGL 40.A § 10 and locally per Section 13932.A) which requires that the Board:
[…] specifically finds that owing to circumstances relating to soil conditions, shape or topography of such land or
structures but not affecting generally the zoning district in which it is located, a literal enforcement of the provisions of this
chapter would involve substantial hardship, financial or otherwise, to the petitioner or appellant, and the desirable relief may be
granted without substantial detriment to the public good and without nullifying or substantially derogating from the intent or
purpose of such bylaw.

If the Board is inclined to grant the requested relief by Variance in order to validate the As-Built
chimney/front elevation of the DU, said relief should be subject to the condition that no further
expansion within the northerly front (or westerly side) yard setbacks take place without further relief
from the Board.
 16-19
Paul M. O’Rourke & Elizabeth O. O’Rourke
54 Prospect Street
O’Rourke
Action Deadline August 27, 2019
Applicant seeks Variance relief pursuant to Section 139-32.A for a waiver from the front yard
setback provisions of Section 139-16.A in order to validate the placement of a front stoop/deck, a
Pages 286 - END
portion of which is sited slightly closer to the westerly front yard lot line than the prior dwelling,
which was demolished and replaced with the existing structure. The demolished structure had been
pre-existing nonconforming as to the required 10’ front yard setback (0.9’). However, the
inadvertent siting of the front stoop/deck (0.2’) essentially increased the nonconformity. The Locus,
an undersized lot of record, is situated at 54 Prospect Street, shown on Assessor’s Map 55.4.1 as
Parcel 54, and as Lot 2 upon Plan File 03-55. Evidence of owner’s title is recorded in Book 1147,
14
Page 324 on file at the Nantucket County Registry of Deeds. The site is zoned Residential One (R1).
The Locus benefits from prior relief by virtue of Special Permit granted in File No. 078-03 (See
Pages 300-303). Said decision allowed the reconfiguration of the Locus by altering the common lot
line between the Locus and the adjacent lot to the north to cure the northerly side yard setback
intrusion and to increase the lot area, thus decreasing the pre-existing nonconforming lot size. The
Locus was granted additional relief from the Zoning Administrator in 2016 (ZA No. 15-16; See
Pages 296-299) to demolish the pre-existing, nonconforming single story DU and to construct a
new expanded DU in substantially the same footprint with an addition on the rear elevation. The
expansion resulted in a ground cover increase from 484 SF to 751 SF for an increase in GCR from
18.1% to 28.1%. The work was performed in accordance with COA No.s 66381 and 66770. The
DRAFT ZA decision was sent separately to each ZBA member per the procedure (outcome of the
Kite Hill Lane decisions) prior to filing with the Town Clerk. There were no concerns or objections
at that time and no Abutters who were notified by mailing of the filed Decision contacted Staff with
concerns.
The Locus is nonconforming as to lot area, containing approximately 2,677 SF in R-1 which
requires a minimum lot area of 5,000 SF. The pre-demolition / 2016 relief DU was pre-existing,
nonconforming as to front yard setback, being sited as close as .9’ from the front yard lot line
abutting Prospect Street where a 10’ front yard setback is required. The proposed DU was and is
conforming as to side and rear yard setbacks, as to ground cover, with a GCR less than the
maximum allowable 30%, and as to parking providing one compact 7’ x 17’ space in the southwest
corner of the lot.
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There is one direct abutter (44 York St.) who submitted opposition to the requested relief. See Pages
312-313. Staff received materials from the Applicant today, 6/12, which are included at the end
of this Report. They consist of the HDC Minutes from October 2018 and May 2019 and some
photos and a Google Earth image.
Relief is sought to allow a de minimis intensification of the front yard setback encroachment. The As
Built plan is on Page 290 and shows a portion of the stoop to be sited 0.2’ from the front yard lot
line. Applicant also submitted a close-up photo of the stoop (Page 291). Per the Applicants
narrative (Page 288), “the front porch is 8 ½ inches in the setback because it has to be 3’ deep per
Building Code and the railing is necessary for safety.”
VARIANCE CRITERIA
The decision would have to meet the threshold (established by MGL 40.A § 10 and locally per Section 13932.A) which requires that the Board:
[…] specifically finds that owing to circumstances relating to soil conditions, shape or topography of such land or
structures but not affecting generally the zoning district in which it is located, a literal enforcement of the provisions of this
chapter would involve substantial hardship, financial or otherwise, to the petitioner or appellant, and the desirable relief may be
granted without substantial detriment to the public good and without nullifying or substantially derogating from the intent or
purpose of such bylaw.

If the Board is inclined to grant the requested relief by Variance in order to validate the As-Built
front stoop, said relief should be subject to the condition that no further expansion within the front
yard setback take place without further relief from the Board.
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(a) preliminary site development plans showing the locations and outlines of proposed
buildings; the proposed locations, general dimensions and materials for streets, drives,
parking areas, walks and paved areas; and proposed landscaping improvements and open
areas within the site. An applicant proposing to construct or rehabilitate four or fewer
units may submit a sketch of the matters in sections 3.01(a) and 3.01(c), below, which
need not have an architect's signature. All structures of five or more units must have site
development plans signed by a registered architect;
(b) a report on existing site conditions and a summary of conditions in the surrounding
areas, showing the location and nature of existing buildings, existing street elevations,
traffic patterns and character of open areas, if any, in the neighborhood. This submission
may be combined with that required in section 3.01(a), above;
(c) preliminary, scaled, architectural drawings. For each building the drawings shall be
signed by a registered architect, and shall include typical floor plans, typical elevations,
and sections, and shall identify construction type and exterior finish;
(d) a tabulation of proposed buildings by type, size (number of bedrooms, floor area) and
ground coverage, and a summary showing the percentage of the tract to be occupied by
buildings, by parking and other paved vehicular areas, and by open areas;
(e) where a subdivision of land is involved, a definitive subdivision plan, conforming to
all of the requirements of the Planning Board’s Rules and Regulations for the Subdivision
of Land;
(f) a utilities plan showing the proposed location and types of sewage, drainage, and
water facilities, including hydrants. Adequate supporting information, including preconstruction and post-construction drainage calculations and soil test results (which result
shall have been witnessed by an appropriate and qualified Town Official or a qualified
Town consultant) shall be provided to demonstrate that the proposed drainage system
shall meet all Stormwater Management Guidelines promulgated by the Massachusetts
Department of Environmental Protection, or best management practices, whichever is
more stringent and shall result in no net increase in the rate or volume of stormwater
runoff;
(g) a Project Eligibility Letter that satisfies all of the requirements of 760 CMR 56.
(h) a list of requested exceptions to local requirements and regulations, including local
codes, ordinances, by-laws or regulations.
(i) a complete copy of any and all materials and applications submitted by the applicant
to any prospect subsidizing agency or source, including, but not limited to applications
for site approval.
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(j) a list of each member of the development and marketing team, including all
contractors and subcontractors, to the extent known at the time of application. The
Applicant shall also be required to disclose its relationship to all such entities.
(k) a list of all prior development project completed by the Applicant, along with a brief
description of each such project.
3.02: The application shall be accompanied by a filing fee based upon
the number of proposed housing units of:
(a) for Limited Dividend Organizations - $1000 flat fee plus $50.00 per unit
(b) for Non-Profit Organizations - $1000 flat fee plus $25.00 per unit
(c) for Public Agencies and Local - $0
3.03: Within seven days of filing of the application, the Board shall notify each local
official of the application by sending such official a copy of the list required by § 3.01(h),
above, as well as any other information that will enable such local official to assess the
proposed project. Based upon that information, it shall also invite the participation of
each local official who has a substantial interest in the application by providing such
official with a copy of the entire application. In order to allow review by local officials,
the Applicant shall provide the Board with twenty-five copies of the completed
application, so that all boards, officials and departments may review the same; and one
unbound copy for copying purposes. The Applicant shall provide an electronic copy of
the plans, so that the plans can be distributed electronically. Additionally an 11”x17”
copy of all plans (with matchlines) shall be made available to the Board for copying
purposes.
4.00: Review Fees
4.01: When reviewing an application for, or when conducting inspections in relation to, a
comprehensive permit application, the Board may determine that the assistance of outside
consultants is warranted due to the size, scale or complexity of a proposed project, because of
a project’s potential impacts, or because the Town lacks the necessary expertise to perform
the work related to the comprehensive permit application. Whenever possible, the Board
shall work cooperatively with the applicant to identify appropriate consultants and to
negotiate payment of the consultant fees. Alternatively, the Board may, by majority vote,
require that the applicant pay a reasonable “project review fee” of a sufficient sum to enable
the Board to retain consultants chosen by the Board alone. The Board may require that an
Applicant deposit a lump sum in order to retain consultants. In the event that such sum is
insufficient to fund the necessary consulting services, the Board may require additional
deposits.
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4.02: In hiring outside consultants, the Board may engage engineers, scientists, financial
analysts, planners, lawyers, urban designers or other appropriate professionals who can assist
the Board in analyzing a project to ensure compliance with all relevant laws, ordinances, and
regulations. Such assistance may include, but not be limited to, analyzing an application,
monitoring or inspecting a project or site for compliance with the Board’s decision or
regulations, or inspecting a project during construction or implementation.
4.03: Funds received by the Board pursuant to this section shall be deposited with the
municipal treasurer who shall establish a special account for this purpose, consistent with the
terms and provisions of G.L. c. 44, §53G. Expenditures from this special account may be
made at the direction of the Board without further appropriation. Expenditures from this
special account shall be made only for services rendered in connection with a specific project
or projects for which a project review fee has been or will be collected from the applicant.
Accrued interest may also be spent for this purpose. Failure of an applicant to pay a review
fee into the review fee account so as to timely allow the peer review consultant to be retained
by the Board and to then perform the peer review work shall be grounds for denial of the
comprehensive permit application. The review fee shall be available in the account within
five business days of assessment of the estimated fee or the permit may be denied, unless the
Board and the applicant agree upon a longer time period, with any necessary extension of
deadlines to be provided. If there is any outstanding review fee owed when the public hearing
closes, the Board may deny the comprehensive permit relief.
4.04: At the completion of the Board’s review of a project, any excess amount in the
account, including interest, attributable to a specific project shall be repaid to the applicant or
the applicant’s successor in interest. A final report of said account shall be made available to
the applicant or applicant’s successor in interest. For the purpose of this regulation, any
person or entity claiming to be an applicant’s successor in interest shall provide the Board
with documentation establishing such succession in interest.
4.05: Any applicant may take an administrative appeal from the selection of the outside
consultant to the Board of Selectmen. Such appeal must be made in writing and may be
taken only within 20 days after the Board has mailed or hand-delivered notice to the
applicant of the selection. The grounds for such an appeal shall be limited to claims that the
consultant selected has a conflict of interest or does not possess the minimum, required
qualifications. The minimum qualifications shall consist either of an educational degree in,
or related to, the field at issue or three or more years of practice in the field at issue or a
related field. The required time limit for action upon an application by the Board shall be
extended by the duration of the administrative appeal. In the event that no decision is made
by the Board of Selectmen within one month following the filing of the appeal, the selection
made by the Board shall stand.

5.00: Public Hearing and Decision
5.01: The Board shall open the public hearing on the application within thirty days of its
receipt of an application, but opening the hearing shall not waive its right to contest the
completeness of the application not shall a constructive grant result if the Board does not
4
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open the hearing within 30 days if the application is not complete. To be deemed
complete, the application must include all of the information detailed above. The Board
may request the appearance at the hearing of such representatives of local officials as it
considers necessary or helpful in reviewing the application. In making its decision, the
Board shall take into consideration the recommendations of local officials.
5.02: The Board shall render a decision, based on a majority vote of the Board, within
forty days after termination of the public hearing, unless such time period is extended by
written agreement of the Board and the applicant. The hearing is deemed terminated
when all public testimony has been received and all information requested by the Board
has been received.
5.03: The Board may dispose of the application in the following manner:
(a) approve a comprehensive permit on the terms and conditions set forth in the
application,
(b) deny a comprehensive permit in the event that the proposed project presents adverse
impacts to local concerns that outweigh the community’s housing needs, or
(c) approve a comprehensive permit with conditions, including but not limited to the
number of permitted housing units, the height, size, shape or general appearance of the
proposed buildings, the configuration of the site plan, and any other reasonable condition
that is necessary to address local concerns while not rendering the construction or
operation of such housing uneconomic. In order to assist the Board with determining the
permissible extent of conditions, the Board may require that the Applicant provide a
revised pro-forma at the Board’s request, during the latter stages of the public hearing
after the parties have had an opportunity to review the proposed project and any revisions
thereto.
5.04: It shall be the applicant’s burden to demonstrate that the waiver of any particular
local regulation, by-law or ordinance is necessary in order to maintain the project’s
economic viability. There shall be a presumption that the waiver of any local by-law,
ordinance or regulation will adversely affect local concerns.
6.00 Changes in Application
6.01: In the event that, during the public hearing, the Applicant proposes any change in
the Application or project plans that, in the Board’s discretion, constitutes a material or
substantial change, the Applicant shall forthwith notify its designated subsidizing agency.
6.02: In the event of material or substantial changes, the Board may request, and the
Applicant shall provide, any and all information specified in Section 3.00 hereof that is
deemed by the Board to be necessary to evaluate such changes.
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6.03: In the event of a material or substantial change, any and all plans and supporting
information shall be provided to all of the local entities identified in Section 3.03, above.
6.04: If the Applicant submits a revised plan for the Board’s consideration and said plan
is the plan that is the subject of the Board’s hearing and deliberation, then the Application
shall be deemed to be revised, subject to the foregoing provisions.
7.00: Appeals
7.01: If the Board approves the comprehensive permit, any person aggrieved may appeal
within the required time period as provided in M.G.L. c. 40A, § 17.
7.02: If the Board denies the comprehensive permit or approves the permit with
conditions or requirements considered by the applicant to be unacceptable, the applicant
may appeal to the Housing Appeals Committee as provided in M.G.L. c. 40B,
§ 22 or M.G.L. c.40A, §17, as appropriate.
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Materials
Provided by
staff
regarding
Request received 6/4/19
from
Rugged Scott, LLC

051-03

Lot 29
2 Blue Flag Path
Map 67 Parcel 828

From:
To:
Cc:
Subject:
Date:
Attachments:

Eleanor Antonietti
Holly Backus
Marcus Silverstein
RE: Illegal structure on 12 Scotts Way
Thursday, February 07, 2019 1:43:17 PM
image001.png
DEED_Lot 29_2 Blue Flag_Afford_Bk1596 Pg78.pdf
2017 As Built_2 Blue Flag Path.pdf
11 Wood Lily_Shed.pdf
CP_Bk1010Pg1_highlighted Settlement Agrmt.pdf
Lot 29_2 Blue Flag_Record Plan.pdf

This should go to Marcus. I checked Bldg. Dept. file for this affordable unit
and no permit for shed was pulled. They still need approval for a shed and
arguably approval from ZBA that this would constitute a Minor Mod to the
Comp. Permit. Another affordable unit homeowner (Lot 10; 11 Wood Lily; M
67 P 809) sought and received approval for an 8’ x 8’ shed in 2017.
Furthermore, the complainant is correct about the 25’ wide Green Belt. The
Comp. Permit was held up in litigation for years due to that particular issue.
There is also a restriction as to 50’ building setbacks to be taken from
boundary line. Attaching Comp. Permit with highlighting.

From: Holly Backus
Sent: Thursday, February 07, 2019 8:45 AM
To: Eleanor Antonietti <eantonietti@nantucket-ma.gov>
Subject: FW: Illegal structure on 12 Scotts Way
Eleanor,

I’m not familiar with Beach Plumb, but I know you are.
Could you help?
Thanks!
Holly E. Backus
Land Use Specialist
Town of Nantucket
hbackus@nantucket-ma.gov

From: Meidus Builders Inc <egis@meidusbuilders.com>
Sent: Wednesday, February 06, 2019 6:01 PM
To: Holly Backus <hbackus@nantucket-ma.gov>
Subject: Fw: Illegal structure on 12 Scotts Way

----- Forwarded Message ----From: Meidus Builders Inc <egis@meidusbuilders.com>
To: "eantonietti@nantucket-ma.gov" <eantonietti@nantucket-ma.gov>
Sent: Thursday, October 4, 2018 2:05 PM
Subject: Illegal structure on 12 Scotts Way
Hello,
i am the owner of 12 Scotts Way property . Property is abutting Beach Plum Village development .
There is 20-25’ natural green buffer left between my land and the development. Resident of 2 Blue
Flag Path illegally cleared my land and started building structure( shed ) hiding behind the buffer.
There is a buffer for a reason to keep a little privacy from the village . Tried to contact them , but
they refuse to cooperate . I would like it to be removed as soon as possible. Let me know what
documents i need to fill / provide pictures Please investigate .
Thank you
5082800442
Egidijus Meidus
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DEED

RUGGED SCOTT LLC, a Delaware limited liability company having its
principal
place
of business
in Wilmington,
Delaware,
for
consideration paid in the amount of $325,250.00, grant to ALLISON
JOHNSON, of 2 Blue Flag Path, Nantucket, Massachusetts 02554, with
QUITCLAIM COVENANTS,
That certain parcel of land, together with the building thereon,
located in Nantucket, Nantucket County, Massachusetts, now known
and numbered as 2 Blue Flag Path, bounded and described as follows:
SOUTHWESTERLY

by

Lot 31 on plan hereinafter mentioned, fortysix and 41/100 (46.41) feet;

SOUTHERLY

eight and 37/100 (8.37)

SOUTHWESTERLY

fifteen and 16/100
on said plan;

feet, and

(15.16)

SOUTHEASTERLY

by

Lot 30 on said plan,
(66.84) feet, and

NORTHEASTERLY

by

Lot 28 on said plan,
(76. 65) feet

feet,

by Lot 47

sixty-six and 84/100
seventy-six and 65/100

Said land is shown as Lot 29 on plan recorded with Nantucket Deeds
as Plan No. 2006-61, and contains 4,988 sq. ft., according to said
plan.
The fee in the ways shown on said plan is expressly excluded from
the within conveyance.
Said land is conveyed subject to the following matters:
(a)
Agreement and Stipulation for Entry of Judgment with
Grant of Comprehensive Permit recorded with Nantucket Deeds in
Book 1010, Page 1, as affected by Clarification and Technical
Correction dated May 12, 2008, recorded with Nantucket Deeds in
Book 1142, Page 1.
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(b)
Covenant dated February 24, 2006, recorded with
Nantucket Deeds in Book 1010, Page 46, as affected by Form J
Release dated October 16, 2006, recorded with Nantucket Dees in
Book 1496, Page 211.
(c)
Declaration of Trust of Rugged Scott Owners
Association Trust dated February 24, 2006, recorded with
Nantucket Deeds in Book 1010, Page 51, including but not limited
to the right of the Owners Association Trust to impose
maintenance fees and to promulgate and enforce rules and
regulations.
(d)
Declaration of Restrictions and Easements dated
February 24, 2006, recorded with Nantucket Deeds in Book 1010,
Page 78, including but not limited to the restriction that no
secondary dwelling shall be built upon a Building Lot, as
affected by Amendment to Declaration of Restrictions and
Easements dated July 31, 2007, recorded with Nantucket Deeds in
Book 1095, Page 66.
(e)
Grant of Right of Enforcement of Restrictions dated
February 24, 2006, recorded with Nantucket Deeds in Book 1010,
Page 104.
(f)
Facilities Maintenance and Endowment Agreement dated
February 24, 2006, recorded with Nantucket Deeds in Book 1010,
Page 108.
(g)
Conservation and Management Permit dated January 17,
2006, recorded with Nantucket Deeds in Book 1037, Page 74.
(h)
Regulatory Agreement dated February 24, 2006, recorded
with Nantucket Deeds in Book 1044, Page 160, as affected by
Amendment to Regulatory Agreement recorded with Nantucket Deeds
in Book 1045, Page 271.
(i)
Easement to Nantucket Electric Company dated January
24, 2007, recorded with Nantucket Deeds in Book 1066, Page 157.
(j)
Easement to Verizon New England, Inc., dated January
24, 2007, recorded with Nantucket Deeds in Book 1066, Page 164.
(k)
Easement to Comcast of Massachusetts I, Inc., dated
March 8, 2007, recorded with Nantucket Deeds in Book 1070, Page
71.
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(1)

Resale Price Certificate recorded herewith.

(m)
Affordable Housing Restriction attached hereto, and
made a part of this Deed.
(n)
Real estate taxes assessed by the Town of Nantucket for
the fiscal year 2018, commencing on July 1, 2017.
For title,
Page 53.

see deed recorded with Nantucket Deeds in Book 761,

The Granter hereby certifies that the sale of Premises herein does
not constitute a sale of substantially all of the assets of the
Grantor in the Commonwealth of Massachusetts.
The Grantor hereby certifies that no member, or a spouse, civil
union partner, ex-spouse or ex-civil union partner of a member of
Rugged Scott LLC, occupies or intends to occupy the land as a
principal residence or is entitled to claim the benefit of an
existing estate of homestead in the property by court order or
otherwise.
Executed and sealed on June

-1.!t__,

2017.
Rugged Sc
By:

NANTUCKET LAND BANK
CERTIFICATE
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No.

Date

Authortzation

Q?,,

Joshua Pos
Foi< A-IA
izrrr -re s 1t1'1 rr
MMONWEALTH
OF
MASSACHUSETTS
P>K t'i°t3 p~. b "f
'

s

Nantucket, ss.
On this
/ f.p
day of June, 2017, before me, the undersigned
notary public, personally appeared Joshua Posner proved to me
satisfa~t?;¥
evidence of identification,
which was
~~~~~'4-~~:mJL17J~~o be the person whose name is signed on the
recedin
or attached document, and acknowledged to me that he
signed voluntarily as his free act and deed and the free act and
deed of Rugged Scott LLC for its stated purpose.

MASSACHUSETTS EXC
TAX ,
Nantucket County R
#16 001
Date: 06/16/201
3:24 PM

tJ!J

F

Fee: $1.48 . B Cons: $325,250.00

Public
My

A A

E HANLEY

Notary Public
Co111111011we11th of Massachusetts
My Commission Expires
September 21, 2023
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AFFORDABLE HOUSING RESTRICTION
For Projects in Which
Affordability Restrictions Survive Foreclosure

THIS AFFORDABLE HOUSING RESTRICTION (this "Restriction") is:
[x) incorporated in and made part of that certain deed (the "Deed") of certain property (the
"Property")
from
2 Blue Flag Path Nantucket, MA 02554
Rugged Scott LLC
("Grantor")
-~---------------------------to
Allison Johnson
("Owner")
dated

;J[,U.<...€_ I(,,
, 20 I %or
[id being granted in connection with a financing or refinancing secured by a mortgage on the
Property dated
, 20_. The Property is located in the City/Town of
Nantucket, MA 02554
(the "Municipality").
RECITALS
WHEREAS, the Owner is purchasing the Property, or is obtaining a loan secured by a
mortgage on the Property that was originally purchased, at a consideration which is less than the
fair market value of the Property; and
WHEREAS, the Property is part of a project which was: [check all that are applicable)
(i)

(ii)

(iii)

D
granted a Comprehensive Permit under Massachusetts General Laws
Chapter 40B, Sections 20-23, from the Board of Appeals of the Municipality or
the
Housing
Appeals
Committee
and
recorded/filed
with
the
Nantucket
County Registry of Deeds/Registry District
of Land Court (the "Registrv") in Book
, Page
/Document
No.
(the "Comprehensive Permit"); and/or
.8J
subject to a Regulatory Agreement among Rugged Scott LLC
(the "Developer"), [ x]
Massachusetts Housing Finance Agency ("MassHousing"), [X ) the Massachusetts
Department of Housing and Community Development] ("DHCD") [X ) the
Municipality; and [ ) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
, dated
---------------,-----:--.,.c-=-c--,----:--:--:--=-----:---:
_F_eb_ru_ary-'--2_4-'",_20_0_6_ _ _ _ _ _ _ _ and recorded/filed with the Registry in Book
1044
, Page ""'16-'-0_ _---'/as Document No.
(the
"Regulatory Agreement"); and/or
D
subsidized by the federal or state government under _ _ _ _ __
- - - - - - - - - - - - - - - - - - - - - - - - ' ' a program to
assist construction of low or moderate income housing the "Program"); and

MASSHOUSING UNIFORM INSTRUMENT

FORM B-114
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WHEREAS, pursuant to the Program, eligible purchasers such as the Owner are given
the opportunity to purchase residential property at less than its fair market value if the purchaser
agrees to certain use and transfer restrictions, including an agreement to occupy the property as a
principal residence and to convey the property for an amount not greater than a maximum resale
price, all as more fully provided herein; and
WHEREAS, Housing Assistance Corporation
------------------------------(singly,
or if more than one entity is listed, collectively, the "Monitoring Agent") is obligated by the
Program or has been retained to monitor compliance with and to enforce the terms of this
Restriction, and eligible purchasers such as the Owner may be required to pay to the Monitoring
Agent, or its successor, a small percentage of the resale price upon the Owner's conveyance of
the Property, as set out in the Regulatory Agreement and as more fully provided herein; and
WHEREAS, the rights and restrictions granted herein to the Monitoring Agent and the
Municipality serve the public's interest in the creation and retention of affordable housing for
persons and households of low and moderate income and in the restricting of the resale price of
property in order to assure its affordability by future low and moderate income purchasers.
NOW, THEREFORE, as further consideration for the conveyance of the Property at less
than fair market value (if this Restriction is attached to the Deed), or as further consideration for
the ability to enter into the financing or refinancing transaction, the Owner (and the Grantor if
this Restriction is attached to the Deed), including his/her/their heirs, successors and assigns,
hereby agree that the Property shall be subject to the following rights and restrictions which are
imposed for the benefit of, and shall be enforceable by, the Municipality and the Monitoring
Agent, and, ifDHCD is a party to the Regulatory Agreement and is not the Monitoring Agent, by
DHCD.
1.
Definitions. In this Restriction, in addition to the terms defined above, the
following words and phrases shall have the following meanings:
Affordable Housing Fund means a fund established by the Municipality for the purpose of
reducing the cost of housing for Eligible Purchasers or for the purpose of encouraging, creating,
or subsidizing the construction or rehabilitation of housing for Eligible Purchasers or, if no such
fund exists, a fund established by the Municipality pursuant to Massachusetts General Laws
Chapter 44 Section 53A, et seq.
Applicable Foreclosure Price shall have the meaning set forth in Section 7(b) hereof.
Appropriate Size Household means a household containing a number of members equal to the
number of bedrooms in the Property plus one.
Approved Capital Improvements means the documented commercially reasonable cost of
extraordinary capital improvements made to the Property by the Owner; provided that the
Monitoring Agent shall have given written authorization for incurring such cost prior to the cost
being incurred and that the original cost of such improvements shall be discounted over the
course of their useful life.
Area means the Primary Metropolitan Statistical Area or non-metropolitan area that includes the
Municipality, as determined by HUD, which in this case is -"N'-'an=t:.:u:::ck:::e:.:.t-=C-=o=un=ty,__ _ _ _ _ _ _.
Area Median Income means the most recently published median income for the Area adjusted
for household size as determined by HUD. If HUD discontinues publication of Area Median
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Income, the income statistics used by MassHousing for its low and moderate income housing
programs shall apply.
Base Income Number means the Area Median Income for a four (4)-person household.
Chief Executive Officer shall mean the Mayor in a city or the Board of Selectmen in a town
unless some other municipal office is designated to be the chief executive officer under the
provisions of a local charter.
Closing shall have the meaning set forth in Section 5(b) hereof.
Compliance Certificate shall have the meaning set forth in Section 6(a) hereof.
Conveyance Notice shall have the meaning set forth in Section 4(a) hereof.
Eligible Purchaser means an individual or household earning no more than eighty percent
(80%) of Area Median Income (or, if checked []
percent(__%) of Area
Median Income, as required by the Program) and owning assets not in excess of the limit set
forth in the Program Guidelines. To be considered an Eligible Purchaser, the individual or
household must intend to occupy and thereafter must occupy the Property as his, her or their
principal residence and must provide to the Monitoring Agent such certifications as to income,
assets and residency as the Monitoring Agent may require to determine eligibility as an Eligible
Purchaser. An Eligible Purchaser shall be a First-Time Homebuyer if required by the Program
and as specified in the Regulatory Agreement.
First-Time Homebuyer means an individual or household, of which no household member has
had an ownership interest in a principal residence at any time during the three (3)-year period
prior to the date of qualification as an Eligible Purchaser, except that (i) any individual who is a
displaced homemaker (as may be defined by DHCD) (ii) and any individual age 55 or over
(applying for age 55 or over housing) shall not be excluded from consideration as a First-Time
Homebuyer under this definition on the basis that the individual, owned a home or had an
ownership interest in a principal residence at any time during the three (3)-year period.
Foreclosure Notice shall have the meaning set forth in Section 7(a) hereof.
HUD means the United States Department of Housing and Urban Development.
Ineligible Purchaser means an individual or household not meeting the requirements to be
eligible as an Eligible Purchaser.
Maximum Resale Price means the sum of (i) the Base Income Number (at the time of resale)
multiplied by the Resale Price Multiplier, plus (ii) the Resale Fee and any necessary marketing
expenses (including broker's fees) as may have been approved by the Monitoring Agent, plus
(iii) Approved Capital Improvements, if any (the original cost of which shall have been
discounted over time, as calculated by the Monitoring Agent); provided that in no event shall the
Maximum Resale Price be greater than the purchase price for which a credit-worthy Eligible
Purchaser earning seventy percent (70%) of the Area Median Income (or, if checked [ ]
_ _ _ _ _ _ _ _ _ _ percent (__%) of Area Median Income, as required by the
Program) for an Appropriate Size Household could obtain mortgage financing (as such purchase
price is determined by the Monitoring Agent using the same methodology then used by DHCD
for its Local Initiative Program or similar comprehensive permit program); and further provided
that the Maximum Resale Price shall not be less than the purchase price paid for the Property by
the Owner unless the Owner agrees to accept a lesser price.
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Monitoring Services Agreement means any Monitoring Services Agreement for monitoring
and enforcement of this Restriction among some or all of the Developer, the Monitoring Agent,
the Municipality, MassHousing and DHCD.
Mortgage Satisfaction Amount shall have the meaning set forth in Section 7(b) hereof.
Mortgagee shall have the meaning set forth in Section 7(a) hereof.
Program Guidelines means the regulations and/or guidelines issued for the applicable Program
and controlling its operations, as amended from time to time.
Resale Fee means a fee of
2.5 % [no more than two and one-half percent (2.5%)] of the
Base Income Number (at the time of resale) multiplied by the Resale Price Multiplier, to be paid
to the Monitoring Agent as compensation for monitoring and enforcing compliance with the
terms of this Restriction, including the supervision of the resale process.
Resale Price Certificate means the certificate issued as may be specified in the Regulatory
Agreement and recorded with the first deed of the Property from the Developer, or the
subsequent certificate (if any) issued as may be specified in the Regulatory Agreement, which
sets forth the Resale Price Multiplier to be applied on the Owner's sale of the Property, as
provided herein, for so long as the restrictions set forth herein continue. In the absence of
contrary specification in the Regulatory Agreement the Monitoring Agent shall issue the
certificate.
Resale Price Multiolier means the number calculated by dividing the Property's initial sale
price by the Base Income Number at the time of the initial sale from the Developer to the first
Eligible Purchaser. The Resale Price Multiplier will be multiplied by the Base Income Number at
the time of the Owner's resale of the Property to determine the Maximum Resale Price on such
conveyance subject to adjustment for the Resale Fee, marketing expenses and Approved Capital
Improvements. In the event that the purchase price paid for the Property by the Owner includes
such an adjustment a new Resale Price Multiplier will be recalculated by the Monitoring Agent
by dividing the purchase price so paid by the Base Income Number at the time of such purchase,
and a new Resale Price Certificate will be issued and recorded reflecting the new Resale Price
Multiplier. A Resale Price Multiplier of 3.43
is hereby assigned to the Property.
Term means in perpetuity, unless earlier terminated by (i) the termination of the term of
affordability set forth in the Regulatory Agreement or Comprehensive Permit, whichever is
longer; or (ii) the recording of a Compliance Certificate and a new Restriction executed by the
purchaser in form and substance substantially identical to this Restriction establishing a new
term.
2.
Owner-Occupancy/Principal Residence. The Property shall be occupied and
used by the Owner's household exclusively as his, her or their principal residence. Any use of
the Property or activity thereon which is inconsistent with such exclusive residential use is
expressly prohibited.
3.
Restrictions Against Leasing, Refinancing and Junior Encumbrances. The
Property shall not be leased, rented, refinanced, encumbered (voluntarily or otherwise) or
mortgaged without the prior written consent of the Monitoring Agent; provided that this
provision shall not apply to a first mortgage granted on the date of the delivery of the Deed in
connection with the conveyance of the Property from Grantor to Owner securing indebtedness
not greater than one hundred percent (I 00%) of the purchase price. Any rents, profits, or
proceeds from any transaction described in the preceding sentence which transaction has not
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received the requisite written consent of the Monitoring Agent shall be paid upon demand by
Owner to the Municipality for deposit to its Affordable Housing Fund. The Monitoring Agent or
Municipality may institute proceedings to recover such rents, profits or proceeds, and costs of
collection, including attorneys' fees. Upon recovery, after payment of costs, the balance shall be
paid to the Municipality for deposit to its Affordable Housing Fund. In the event that the
Monitoring Agent consents for good cause to any such lease, refinancing, encumbrance or
mortgage, it shall be a condition to such consent that all rents, profits or proceeds from such
transaction, which exceed the actual carrying costs of the Property as determined by the
Monitoring Agent, shall be paid to the Municipality for deposit to its Affordable Housing Fund.
4.
Options to Purchase. (a) When the Owner or any successor in title to the Owner
shall desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the
Owner shall notify the Monitoring Agent and the Municipality in writing of the Owner's
intention to so convey the Property (the "Conveyance Notice"). Upon receipt of the Conveyance
Notice, the Monitoring Agent shall (i) calculate the Maximum Resale Price which the Owner
may receive on the sale of the Property based upon the Base Income Number in effect as of the
date of the Conveyance Notice and the Resale Price Multiplier set forth in the most recently
recorded Resale Price Certificate together with permissible adjustments for the Resale Fee,
marketing expenses and Approved Capital Improvements (as discounted), and (ii) promptly
begin marketing efforts. The Owner shall fully cooperate with the Monitoring Agent's efforts to
locate an Eligible Purchaser and, if so requested by the Monitoring Agent, shall hire a broker
selected by the Monitoring Agent to assist in locating an Eligible Purchaser ready, willing and
able to purchase the Property at the Maximum Resale Price after entering a purchase and sale
agreement. Pursuant to such agreement, sale to the Eligible Purchaser at the Maximum Resale
Price shall occur within ninety (90) days after the Monitoring Agent receives the Conveyance
Notice or such further time as reasonably requested to arrange for details of closing. If the
Owner fails to cooperate in such resale efforts, including a failure to agree to reasonable terms in
the purchase and sale agreement, the Monitoring Agent may extend the 90-day period for a
period commensurate with the time the lack of cooperation continues, as determined by the
Monitoring Agent in its reasonable discretion. In such event, the Monitoring Agent shall give
Owner written notice of the lack of cooperation and the length of the extension added to the 90day period.
(b) The Monitoring Agent shall ensure that diligent marketing efforts are made to locate
an Eligible Purchaser ready, willing and able to purchase the Property at the Maximum Resale
Price within the time period provided in subsection (a) above and to enter the requisite purchase
and sale agreement. If more than one Eligible Purchaser is located, the Monitoring Agent shall
conduct a lottery or other like procedure to determine which Eligible Purchaser shall be entitled
to enter a purchase and sale agreement with Owner and to purchase the Property. Preference
shall be given to Appropriate Size Households. The procedure for marketing and selecting an
Eligible Purchaser shall be approved as provided in the Regulatory Agreement and any
applicable Program Guidelines. If an Eligible Purchaser is located within ninety (90) days after
receipt of the Conveyance Notice, but such Eligible Purchaser proves unable to secure mortgage
financing so as to be able to complete the purchase of the Property pursuant to the purchase and
sale agreement, following written notice to Owner within the 90-day period the Monitoring
Agent shall have an additional sixty (60) days to locate another Eligible Purchaser who will enter
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a purchase and sale agreement and purchase the Property by the end of such sixty (60)-day
period or such further time as reasonably requested to carry out the purchase and sale agreement.
(c) In lieu of sale to an Eligible Purchaser, the Monitoring Agent or the Municipality or
designee shall also have the right to purchase the Property at the Maximum Resale Price, in
which event the purchase and sale agreement shall be entered, and the purchase shall occur
within ninety (90) days after receipt of the Conveyance Notice or, within the additional sixty
(60)-day period specified in subsection (b) above, or such further time as reasonably requested to
carry out the purchase and sale agreement. Any lack of cooperation by Owner in measures
reasonably necessary to effect the sale shall extend the 90-day period by the length of the delay
caused by such lack of cooperation. The Monitoring Agent shall promptly give Owner written
notice of the lack of cooperation and the length of the extension added to the 90-day period. In
the event of such a sale to the Monitoring Agent or Municipality or designee, the Property shall
remain subject to this Restriction and shall thereafter be sold or rented to an Eligible Purchaser as
may be more particularly set forth in the Regulatory Agreement.
(d) If an Eligible Purchaser fails to purchase the Property within the 90-day period (or
such further time determined as provided herein) after receipt of the Conveyance Notice, and the
Monitoring Agent or Municipality or designee does not purchase the Property during said period,
then the Owner may convey the Property to an Ineligible Purchaser no earlier than thirty (30)
days after the end of said period at the Maximum Resale Price, but subject to alt rights and
restrictions contained herein; provided that the Property shall be conveyed subject to a
Restriction identical in form and substance to this Restriction which the Owner agrees to
execute, to secure execution by the Ineligible Purchaser and to record with the Deed; and further
provided that. if more than one Ineligible Purchaser is ready, willing and able to purchase the
Property the Owner will give preference and enter a purchase and sale agreement with any
individuals or households identified by the Monitoring Agent as an Appropriate Size Household
earning more than eighty percent (80%) but less than one hundred twenty percent (120%) of the
Area Median Income.
(e) The priority for exercising the options to purchase contained in this Section 4 shall be
as follows: (i) an Eligible Purchaser located and selected by the Monitoring Agent, as provided
in subsection (b) above, (ii) the Municipality or its designee, as provided in subsection (c) above,
and (iii) an Ineligible Purchaser, as provided in subsection (d) above.
(f) Nothing in this Restriction or the Regulatory Agreement constitutes a promise,
commitment or guarantee by DHCD, MassHousing, the Municipality or the Monitoring Agent
that upon resale the Owner shall actually receive the Maximum Resale Price for the Property or
any other price for the Property.
(g) The holder of a mortgage on the Property is not obligated to forbear from exercising
the rights and remedies under its mortgage, at law or in equity, after delivery of the Conveyance.
Notice.
5.
Delivery of Deed. (a) In connection with any conveyance pursuant to an option to
purchase as set forth in Section 4 above, the Property shall be conveyed by the Owner to the
selected purchaser by a good and sufficient quitclaim deed conveying a good and clear record
and marketable title to the Property free from all encumbrances except (i) such taxes for the then
current year as are not due and payable on the date of delivery of the deed, (ii) any lien for
municipal betterments assessed after the date of the Conveyance Notice, (iii) provisions of local
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building and zoning laws, (iv) all easements, restrictions, covenants and agreements of record
specified in the deed from the Owner to the selected purchaser, (v) such additional easements,
restrictions, covenants and agreements of record as the selected purchaser consents to, such
consent not to be unreasonably withheld or delayed, (vi) the Regulatory Agreement, and (vii),
except as otherwise provided in the Compliance Certificate, a Restriction identical in form and
substance to this Restriction which the Owner hereby agrees to execute, to secure execution by
the selected purchaser, and to record with the deed. Said deed shall clearly state that it is
made subject to the Restriction which is made part of the deed. Failure to comply with the
preceding sentence shall not affect the validity of the conveyance from the Owner to the selected
purchaser or the enforceability of the restrictions herein.
(b) Said deed, including the approved Restriction, shall be delivered and the purchase
price paid (the "Closing") at the Registry, or at the option of the selected purchaser, exercised by
written notice to the Owner at least five (5) days prior to the delivery of the deed, at such other
place as the selected purchaser may designate in said notice. The Closing shall occur at such
time and on such date as shall be specified in a written notice from the selected purchaser to the
Owner, which date shall be at least five (5) days after the date on which such notice is given, and
no later than the end of the time period specified in Section 4(a) above.
(c) To enable Owner to make conveyance as herein provided, Owner may, if Owner so
desires at the time of delivery of the deed, use the purchase money or any portion thereof to clear
the title of any or all encumbrances or interests, all instruments with respect thereto to be
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the
Owner's obligation to remove defects in title or to make conveyance or to deliver possession of
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the
election of the selected purchaser to take title, nor anything else in this Restriction shall be
deemed to waive, impair or otherwise affect the priority of the rights herein over matters
appearing of record, or occurring, at any time after the recording of this Restriction, all such
matters so appearing or occurring being subject and subordinate in all events to the rights herein.
(d) Water and sewer charges and taxes for the then current tax period shall be
apportioned and fuel value shall be adjusted as of the date of Closing and the net amount thereof
shall be added to or deducted from, as the case may be, the purchase price payable by the
selected purchaser.
(e) Full possession of the Property free from all occupants is to be delivered at the time of
the Closing, the Property to be then in the same condition as it is in on the date of the execution
of the purchase and sale agreement, reasonable wear and tear only excepted.
(f) If Owner shall be unable to give title or to make conveyance as above required, or if
any change of condition in the Property not included in the above exception shall occur, then
Owner shall be given a reasonable time not to exceed thirty (30) days after the date on which the
Closing was to have occurred in which to remove any defect in title or to restore the Property to
the condition herein required. The Owner shall use best efforts to remove any such defects in the
title, whether voluntary or involuntary, and to restore the Property to the extent permitted by
insurance proceeds or condemnation award. The Closing shall occur fifteen (15) days after
notice by Owner that such defect has been cured or that the Property has been so restored. The
selected purchaser shall have the election, at either the original or any extended time for
performance, to accept such title as the Owner can deliver to the Property in its then condition
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and to pay therefor the purchase price without deduction, in which case the Owner shall convey
such title, except that in the event of such conveyance in accordance with the provisions of this
clause, if the Property shall have been damaged by fire or casualty insured against or if a portion
of the Property shall have been taken by a public authority, then the Owner shall, unless the
Owner has previously restored the Property to its former condition, either:
(A)
pay over or assign to the selected purchaser, on delivery of the deed, all
amounts recovered or recoverable on account of such insurance or condemnation
award less any amounts reasonably expended by the Owner for any partial
restoration, or
if a holder of a mortgage on the Property shall not permit the insurance
(B)
proceeds or the condemnation award or part thereof to be used to restore the
Property to its former condition or to be so paid over or assigned, give to the
selected purchaser a credit against the purchase price, on delivery of the deed,
equal to said amounts so retained by the holder of the said mortgage less any
amounts reasonably expended by the Owner for any partial restoration.
6.
Resale and Transfer Restrictions. (a) Except as otherwise provided herein, the
Property or any interest therein shall not at any time be sold by the Owner, or the Owner's
successors and assigns, and no attempted sale shall be valid, unless the aggregate value of all
consideration and payments of every kind given or paid by the selected purchaser of the Property
for and in connection with the transfer of such Property, is equal to or less than the Maximum
Resale Price for the Property, and unless a certificate (the "Compliance Certificate") is obtained
and recorded, signed and acknowledged by the Monitoring Agent which Compliance Certificate
refers to the Property, the Owner, the selected purchaser thereof, and the Maximum Resale Price
therefor, and states that the proposed conveyance, sale or transfer of the Property to the selected
purchaser is in compliance with the rights, restrictions, covenants and agreements contained in
this Restriction, and unless there is also recorded a new Restriction executed by the selected
purchaser, which new Restriction is identical in form and substance to this Restriction.
(b) The Owner, any good faith purchaser of the Property, any lender or other party taking
a security interest in such Property and any other third party may rely upon a Compliance
Certificate as conclusive evidence that the proposed conveyance, sale or transfer of the Property
to the selected purchaser is in compliance with the rights, restrictions, covenants and agreements
contained in this Restriction, and may record such Compliance Certificate in connection with the
conveyance of the Property.
(c) Within ten (IO) days of the closing of the conveyance of the Property from the
Owner to the selected purchaser, the Owner shall deliver to the Monitoring Agent a copy of the
Deed of the Property, including the Restriction, together with recording information. Failure of
the Owner, or Owner's successors or assigns to comply with the preceding sentence shall not
affect the validity of such conveyance or the enforceability of the restrictions herein.
7.
Survival of Restrictions Upon Exercise of Remedies by Mortgagees. (a) The
holder of record of any mortgage on the Property (each, a "Mortgagee") shall notify the
Monitoring Agent, the Municipality and any senior Mortgagee( s) in the event of any default for
which the Mortgagee intends to commence foreclosure proceedings or similar remedial action
pursuant to its mortgage (the "Foreclosure Notice"), which notice shall be sent to the Monitoring
Agent and the Municipality as set forth in this Restriction, and to the senior Mortgagee(s) as set
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forth in such senior Mortgagee's mortgage, not less than one hundred twenty (120) days prior to
the foreclosure sale or the acceptance of a deed in lieu of foreclosure. The Owner expressly
agrees to the delivery of the Foreclosure Notice and any other communications and disclosures
made by the Mortgagee pursuant to this Restriction.
(b) The Owner grants to the Municipality or its designee the right and option to purchase
the Property upon receipt by the Municipality of the Foreclosure Notice. In the event that the
Municipality intends to exercise its option, the Municipality or its designee shall purchase the
Property within one hundred twenty (120) days of receipt of such notice, at a price equal to the
greater of(i) the sum of the outstanding principal balance of the note secured by such foreclosing
Mortgagee's mortgage, together with the outstanding principal balance(s) of any note(s) secured
by mortgage(s) senior in priority to such mortgage (but in no event shall the aggregate amount
thereof be greater than one hundred percent (I 00%) of the Maximum Resale Price calculated at
the time of the granting of the mortgage) plus all future advances, accrued interest and all
reasonable costs and expenses which the foreclosing Mortgagee and any senior Mortgagee(s) are
entitled to recover pursuant to the terms of such mortgages (the "Mortgage Satisfaction
Amount"), and (ii) the Maximum Resale Price (which for this purpose may be less than the
purchase price paid for the Property by the Owner)(the greater of (i) and (ii) above herein
referred to as the "Applicable Foreclosure Price"). The Property shall be sold and conveyed in its
then-current "as is, where is" condition, without representation or warranty of any kind, direct or
indirect, express or implied, and with the benefit of and subject to all rights, rights of way,
restrictions, easements, covenants, liens, improvements, housing code violations, public
assessments, any and all unpaid federal or state taxes (subject to any rights of redemption for
unpaid federal taxes), municipal liens and any other encumbrances of record then in force and
applicable to the Property having priority over such foreclosing Mortgagee's mortgage, and
further subject to a Restriction identical in form and substance to this Restriction which the
Owner hereby agrees to execute, to secure execution by the Municipality or its designee, and to
record with the deed, except that (i) during the term of ownership of the Property by the
Municipality or its designee the owner-occupancy requirements of Section 2 hereof shall not
apply (unless the designee is an Eligible Purchaser), and (ii) the Maximum Resale Price shall he
recalculated based on the price paid for the Property by the Municipality or its designee, but not
greater than the Applicable Foreclosure Price. Said deed shall clearly state that it is made
subject to the Restriction which is made part of the deed. Failure to comply with the
preceding sentence shall not affect the validity of the conveyance from the Owner to the
Municipality or its designee or the enforceability of the restrictions herein.
(c) Not earlier than one hundred twenty (120) days following the delivery of the
Foreclosure Notice to the Monitoring Agent, the Municipality and any senior Mortgagee(s)
pursuant to subsection (a) above, the foreclosing Mortgagee may conduct the foreclosure sale or
accept a deed in lieu of foreclosure. The Property shall be sold and conveyed in its then-current
"as is, where is" condition, without representation or warranty of any kind, direct or indirect,
express or implied, and with the benefit of and subject to all rights, rights of way, restrictions,
easements, covenants, liens, improvements, housing code violations, public assessments, any and
all unpaid federal or state taxes (subject to any rights of redemption for unpaid federal taxes),
municipal liens and any other encumbrances of record then in force and applicable to the

MASSHOUSING UNIFORM INSTRUMENT

~."

'

FORM B-114

© 7.10.06 (Page 9 of 15)

Bk: 01596 Pg: 90

Property having priority over the foreclosing Mortgagee's mortgage, and further subject to a
Restriction, as set forth below.
(d) In the event that the foreclosing Mortgagee conducts a foreclosure sale or other
proceeding enforcing its rights under its mortgage and the Property is sold for a price in excess
of the greater of the Maximum Resale Price and the Mortgage Satisfaction Amount, such excess
shall be paid to the Municipality for its Affordable Housing Fund after (i) a final judicial
determination, or (ii) a written agreement of all parties who, as of such date hold (or have been
duly authorized to act for other parties who hold) a record interest in the Property, that the
Municipality is entitled to such excess. The legal costs of obtaining any such judicial
determination or agreement shall be deducted from the excess prior to payment to the
Municipality. To the extent that the Owner possesses any interest in any amount which would
otherwise be payable to the Municipality under this paragraph, to the fullest extent permissible
by law, the Owner hereby assigns its interest in such amount to the Mortgagee for payment to the
Municipality.
(e) If any Mortgagee shall acquire the Property by reason of foreclosure or upon
conveyance of the Property in lieu of foreclosure, then the rights and restrictions contained
herein shall apply to such Mortgagee upon such acquisition of the Property and to any purchaser
of the Property from such Mortgagee, and the Property shall be conveyed subject to a Restriction
identical in form and substance to this Restriction, which the Mortgagee that has so acquired the
Property agrees to annex to the deed and to record with the deed, except that (i) during the term
of ownership of the Property by such Mortgagee the owner-occupancy requirements of Section 2
hereof shall not apply, and (ii) the Maximum Resale Price shall be recalculated based on the
price paid for the Property by such Mortgagee at the foreclosure sale, but not greater than the
Applicable Foreclosure Price. Said deed shall clearly state that it is made subject to the
Restriction which is made part of the deed. Failure to comply with the preceding sentence
shall not affect the validity of the conveyance to the Mortgagee or the enforceability of the
restrictions herein.
(f) If any party other than a Mortgagee shall acquire the Property by reason of foreclosure
or upon conveyance of the Property in lieu of foreclosure, the Property shall be conveyed subject
to a Restriction identical in form and substance to this Restriction, which the foreclosing
Mortgagee agrees to annex to the deed and to record with the deed, except that (i) if the
purchaser at such foreclosure sale or assignee of a deed in lieu of foreclosure is an Ineligible
Purchaser, then during the term of ownership of the Property by such Ineligible Purchaser, the
owner-occupancy requirements of Section 2 hereof shall not apply, and (ii) the Maximum Resale
Price shall be recalculated based on the price paid for the Property by such third party purchaser
at the foreclosure sale, but not greater than the Applicable Foreclosure Price. Said deed shall
clearly state that it is made subject to the Restriction which is made part of the deed.
Failure to comply with the preceding sentence shall not affect the validity of the conveyance to
such third party purchaser or the enforceability of the restrictions herein.
(g) Upon satisfaction of the requirements contained in this Section 7, the Monitoring
Agent shall issue a Compliance Certificate to the foreclosing Mortgagee which, upon recording
in the Registry, may be relied upon as provided in Section 6(b) hereof as conclusive evidence
that the conveyance of the Property pursuant to this Section 7 is in compliance with the rights,
restrictions, covenants and agreements contained in this Restriction.
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(h) The Owner understands and agrees that nothing in this Restriction or the Regulatory
Agreement (i) in any way constitutes a promise or guarantee by MassHousing, DHCD, the
Municipality or the Monitoring Agent that the Mortgagee shall actually receive the Mortgage
Satisfaction Amount, the Maximum Resale Price for the Property or any other price for the
Property, or (ii) impairs the rights and remedies of the Mortgagee in the event ofa deficiency.
(i) If a Foreclosure Notice is delivered after the delivery of a Conveyance Notice as
provided in Section 4(a) hereof, the procedures set forth in this Section 7 shall supersede the
provisions of Section 4 hereof
8.
Covenants to Run With the Property. (a) This Restriction, including all
restrictions, rights and covenants contained herein, is an affordable housing restriction as that
term is defined in Section 31 of Chapter 184 of the Massachusetts General Laws, having the
benefit of Section 32 of such Chapter 184, and is enforceable as such. This Restriction has been
approved by the Director of DHCD.
(b) In confirmation thereof the Owner (and the Grantor if this Restriction is attached to
the Deed) intend, declare and covenant (i) that this Restriction, including all restrictions, rights
and covenants contained herein, shall be and are covenants running with the land, encumbering
the Property for the Term, and are binding upon the Owner and the Owner's successors in title
and assigns, (ii) are not merely personal covenants of the Owner, and (iii) shall enure to the
benefit of and be enforceable by the Municipality, the Monitoring Agent and DHCD and their
successors and assigns, for the Term. Owner hereby agrees that any and all requirements of the
laws of the Commonwealth of Massachusetts have been satisfied in order for the provisions of
this Restriction to constitute restrictions and covenants running with the land and that any
requirements ofprivity of estate have been satisfied in full.
9.
Notice. Any notices, demands or requests that may be given under this
Restriction shall be sufficiently served if given in writing and delivered by hand or mailed by
certified or registered mail, postage prepaid, return receipt requested, to the following entities
and parties in interest at the addresses set forth below, or such other addresses as may be
specified by any party (or its successor) by such notice.
Municipality:

_T_o_wn_o_f_N_an_t_uc_k_e_t_ _ _ _ _ _ _ _ _ _ __
16 Brood St
Nantucket, MA 02554

Grantor:
(applicable
only if this
Restriction
is attached
to the Deed)

Rugged Scott LLC
32 Arlington Street
Cambridge, MA 02140
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Owner:

Allison Johnson
2 Blue Flag Path
Nantucket, MA 02554

Monitoring Agent[s]
(I)
Housing Assistance Corporation
460 West Main Street
Hyannis, MA 02601

(2)

Massachusetts Housing Finance Agency
One Beacon St
Boston, MA 02108

Others:

Any such notice, demand or request shall be deemed to have been given on the day it is hand
delivered or mailed.
10.
Further Assurances. The Owner agrees from time to time, as may be reasonably
required by the Monitoring Agent, to furnish the Monitoring Agent upon its request with a
written statement, signed and, if requested, acknowledged, setting forth the condition and
occupancy of the Property, information concerning the resale of the Property and other material
information pertaining to the Property and the Owner's conformance with the requirements of the
Comprehensive Permit, Program and Program Guidelines, as applicable.
11.
Enforcement. (a) The rights hereby granted shall include the right of the
Municipality and the Monitoring Agent to enforce this Restriction independently by appropriate
legal proceedings and to obtain injunctive and other appropriate relief on account of any
violations including without limitation relief requiring restoration of the Property to the
condition, affordability or occupancy which existed prior to the violation impacting such
condition, affordability or occupancy (it being agreed that there shall be no adequate remedy at
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law for such violation), and shall be in addition to, and not in limitation of, any other rights and
remedies available to the Municipality and the Monitoring Agent.
(b) Without limitation of any other rights or remedies of the Municipality and the
Monitoring Agent, or their successors and assigns, in the event of any sale, conveyance or other
transfer or occupancy of the Property in violation of the provisions of this Restriction, the
Municipality and Monitoring Agent shall be entitled to the following remedies, which shall be
cumulative and not mutually exclusive:
(i)
specific performance of the provisions of this Restriction;
(ii)
money damages for charges in excess of the Maximum Resale Price, if
applicable;
(iii)
if the violation is a sale of the Property to an Ineligible Purchaser except
as permitted herein, the Monitoring Agent and the Municipality shall have the
option to locate an Eligible Purchaser to purchase or itself purchase the Property
from the Ineligible Purchaser on the terms and conditions provided herein; the
purchase price shall be a price which complies with the provisions of this
Restriction; specific performance of the requirement that an Ineligible Purchaser
shall sell, as herein provided, may be judicially ordered.
(iv)
the right to void any contract for sale or any sale, conveyance or other
transfer of the Property in violation of the provisions of this Restriction in the
absence of a Compliance Certificate, by an action in equity to enforce this
Restriction; and
(v)
money damages for the cost of creating or obtaining a comparable
dwelling unit for an Eligible Purchaser.
(c) In addition to the foregoing, the Owner hereby agrees and shall be obligated to pay
all fees and expenses (including legal fees) of the Monitoring Agent and/or the Municipality in
the event successful enforcement action is taken against the Owner or Owner's successors or
assigns. The Owner hereby grants to the Monitoring Agent and the Municipality a lien on the
Property, junior to the lien of any institutional holder of a first mortgage on the Property, to
secure payment of such fees and expenses in any successful enforcement action. The Monitoring
Agent and the Municipality shall be entitled to seek recovery of fees and expenses incurred in a
successful enforcement action of this Restriction against the Owner and to assert such a lien on
the Property to secure payment by the Owner of such fees and expenses. Notwithstanding
anything herein to the contrary, in the event that the Monitoring Agent and/or Municipality fails
to enforce this Restriction as provided in this Section, DHCD, if it is not named as Monitoring
Agent, shall have the same rights and standing to enforce this Restriction as the Municipality and
Monitoring Agent.
(d) The Owner for himself, herself or themselves and his, her or their successors and
assigns, hereby grants to the Monitoring Agent and the Municipality the right to take all actions
with respect to the Property which the Monitoring Agent or Municipality may determine to be
necessary or appropriate pursuant to applicable law, court order, or the consent of the Owner to
prevent, remedy or abate any violation of this Restriction.
12.
Monitoring Agent Services; Fees. The Monitoring Agent shall monitor
compliance of the Project and enforce the requirements of this Restriction. As partial
compensation for providing these services, a Resale Fee [x] shall [ ] shall not be payable to the
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Monitoring Agent on the sale of the Property to an Eligible Purchaser or any other purchaser in
accordance with the terms of this Restriction. This fee, if imposed, shall be paid by the Owner
herein as a closing cost at the time of Closing, and payment of the fee to the Monitoring Agent
shall be a condition to delivery and recording of its certificate, failing which the Monitoring
Agent shall have a claim against the new purchaser, his, her or their successors or assigns, for
which the Monitoring Agent may bring an action and may seek an attachment against the
Property.
13.
Actions by Municipality. Any action required or allowed to be taken by the
Municipality hereunder shall be taken by the Municipality's Chief Executive Officer or designee.
14.
Severability. If any provisions hereof or the application thereof to any person or
circumstance are judicially determined, to any extent, to be invalid or unenforceable, the
remainder hereof, or the application of such provision to the persons or circumstances other than
those as to which it is held invalid or unenforceable, shall not be affected thereby.
15.
Independent Counsel. THE OWNER ACKNOWLEDGES THAT HE, SHE,
OR THEY HAVE READ THIS DOCUMENT IN ITS ENTIRETY AND HAS HAD THE
OPPORTUNITY TO CONSULT LEGAL AND FINANCIAL ADVISORS OF HIS, HER OR
THEIR CHOOSING REGARDING THE EXECUTION, DELIVERY AND PERFORMANCE
OF THE OBLIGATIONS HEREUNDER.
16.
Binding Agreement. This Restriction shall bind and inure to the benefit of the
persons, entities and parties named herein and their successors or assigns as are permitted by
this Restriction.
17.
Amendment. This Restriction may not be rescinded, modified or amended, in
whole or in part, without the written consent of the Monitoring Agent, the Municipality and the
holder of any mortgage or other security instrument encumbering all or any portion of the
Property, which written consent shall be reGorded with the Registry.
day of ) v o <:
, 201JJ.
Executed as a sealed instrument this /&
Owner:

RUGGED SC
By:
By: ~~-f--:lff-+T""-"'--~-

By:

~A~l~l~is_o_n_J~o~h~n-s_o_n

_ _ _ __

_ _ _ _ _ _ _ _ [Space Below This Line for Acknowledgement] _ _ _ _ _ _ __
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Monitoring Agent on the sale of the Prope1ty to an Eligible Purchaser or any other purchaser in
accordance with the terms of this Restriction. This fee, if imposed, shall be paid by the Owner
herein as a closing cost at the time of Closing, and payment of the fee to the Monitoring Agent
shall be a condition to delivery and recording of its certificate, failing which the Monitoring
Agent shall have a claim against the new purchaser, his, her or their successors or assigns, for
which the Monitoring Agent may bring an action and may seek an attachment against the
Property.
13.
Actions by Munichmlity, Any action required or allowed to be taken by the
Municipality hereunder shall be taken by the Municipality's Chief Executive Officer or designee.
14.
Severability. If any provisions hereof or the application thereof to any person or
circumstance are judicially determined, to any extent, to be invalid or unenforceable, the
remainder hereof, or the application of such provision to the persons or circumstances other than
those as to which it is held invalid or unenforceable, shall not be affected thereby.
15.
Indenendent Counsel. THE OWNER ACKNOWLEDGES THAT HE, SHE,
OR THEY HAVE READ THIS DOCUMENT IN ITS ENTIRETY AND HAS HAD THE
OPPORTUNITY TO CONSULT LEGAL AND FINANCIAL ADVISORS OF HIS, HER OR
THEIR CHOOSING REGARDING THE EXECUTION, DELIVERY AND PERFORMANCE
OF THE OBLIGATIONS HEREUNDER.
16.
Biudjng Agreement. This Restriction shall bind and inure to the benefit of the
persons, entities and parties named herein and their successors or assigns as are permitted by
this Restriction.
17.
Amendment. This Restriction nut)' not be rescinded, modified or amended, in
whole or in part, without the written consent of the Monitoring Agent, the Municipality and the
holder of any mortgage or other security instrument e1icumbcring all or any portion of the
Property, which written consent shall be recorded with the Registry.
Executed as a sealed instrument this
day of
v o ('..
, 2oe_l].

:-r

Grnntor;
(applicable only if this
Restriction is attached to the Deed)

Owner:

RUGGED SCOTT, LLC
By:
By: ----~----~

________ ,[Space Below This Line for Acknowledgement), ________
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COMMONWEALTH OF MASSACHUSETTS
Nantucket
_ _ _ _ _ _ _ _ _ County, ss.
On this / {_; day of _J_u_n_e____, 20eJ17, before me, the undersigned notary public,
personally appeared Joshua Posner
, the
manager
of Rugged Scott, LLC
in its capacity as the _ _ _ _ _ _ _ _ _ _ __
proved to me through
satisfactory evidence of identification, which was [u c11rre01 <lrfa er'i' HceAK'e) [a GYRenl l:J.S.
flllSSfl9rt] [my personal knowledge], to be the person whose name is signed on the preceding
instrument and acknowledfed the forelj?ing instrument to be his or her free act and deed and the
ugged Seo t • LLC
-ttS"
free act and deed of
4---------

*

1

-------

Notary Public
My commissi

.MARIANNE HAN

Y

·
Notary Public
Commonwealth of Ma
husetta
My COmmluion E

·rea

Seple!nber21,2023

COMMONWEALTH OF MASSACHUSETTS
Nantucket
County ss
--------, .
On this __ day of June•
, 201X_l,7before me, the undersigned notary public,
personally appeared
Allison Johnson
,•
_ _ _ _ _ _ _ __
-*'
iA itr capaGif)· as tke - - - - - - - - - - - -ef
proved to me through
satisfactory evidence of identification, which was [a current driver's license] [a current U.S.
passport] [my personal knowledge], to be the person whose name is signed on the preceding
instrument and acknowledged the foregoing instrument to be his or her free act ttRa aeea and the
flee aet ans Jud ~f
~---------

-------~-------------------·

Notary Public
My commission expires:
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COMMONWEALTH OF MASSACHUSETTS

Nantucket
_________ County, ss.
On this __ day of _J_u_n_e____ , 20017, before me, the undersigned notary public,
personally appeared Joshua Posner
, the
manager
of Rugged Scott, I.LC
i11 ils capacity as the - - - - - - - - - - - ~
proved to me through
satisfactory evidence of identification, which was [" ci!!'rent drhier'• licei.ue] [a cufruflt=\T.S.
pesspg1t] [my personal knowledge], to be the person whose name is signed on the preceding
instrument and acknowledD:ed the foregoing in:i1rument to be his or her free act and deed and the
free act and deed of
Rugged Scott' LLC
'"ftlt
_
_______-ef.._________________

Notaiy Public
My commission expires:

COMMONWEALTH OF MASSACHUSETTS

Nantucket

County, ss.

On this /(,,.Jl.,day of June,
, 20!l_J,7before me, the undersigned notary public,
personally appeared
Allison Johnson
, -$lw - - - - - - - - -*
iR its 'apaGit:)· A& the - - - - - - - - - - - -M
, proved to me through
satisfactory evidence of identification, which was [a current driver's license] [a current U.S.
passport] [my personal knowledge], to be the person whose name is signed on the preceding
instn11nent and acknowledged the foregoing instrument to be his or her free act tlllS sees Bild the
·flee set attil dad ~f
-as-------~

--------

~

,'t\.f'-"U•

HOLLY J.

ISCO

Notary Public

COMMONWEALTH OF MASSACHUSETTS
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FINANCE COMMITTEE MOTION: Moved not to adopt the Article.
ARTICLE 108
(Real Estate Acquisition: Paper Streets - Hollister and West Quaise Roads)
To see if the Town will vote to authorize the Board of Selectmen to acquire by
purchase, gift or eminent domain the fee or lesser interests in all or any portion of the
following unconstructed rights of way, together with any public and private rights of
passage, for public ways, open space, conveyance and/or general municipal purposes:
•
•

West Quaise Road from the northern sideline of Hollister Road to the southern
sideline of Quaise Road;
Hollister Road from the western sideline of Bassett Road to its terminus.

And to see if the Town will vote to appropriate, borrow pursuant to applicable statute or
transfer from available funds, a sum of money for such purposes.
All as shown on a map entitled “2017 Annual Meeting Warrant Article ___” dated
October 2017 and filed herewith at the Office of the Town Clerk.
Or to take any other action related thereto.

(Lucy Dillon, et al)

FINANCE COMMITTEE MOTION: Moved that the Board of Selectmen is hereby
authorized to acquire by purchase, gift or eminent domain the fee or lesser interests in
all or any portion of the following unconstructed rights of way, together with any public
and private rights of passage, for public ways, open space, conveyance and/or general
municipal purposes:
•
•

West Quaise Road from the northern sideline of Hollister Road to the southern
sideline of Quaise Road;
Hollister Road from the western sideline of Bassett Road to its terminus.

ARTICLE 109
(Real Estate Conveyance: Paper Streets – Hollister and West Quaise Roads)
To see if the Town will vote to authorize the Board of Selectmen to sell, convey,
or otherwise dispose of the fee or lesser interests in all or any portion of the following
unconstructed rights of way, subject to Chapter 30B of the Massachusetts General Laws
and guidelines established under the “Nantucket Yard Sales Program” on file at the
Board of Selectmen’s office, such disposition to be on any such terms and conditions as
the Board of Selectmen deem appropriate, which may include, the reservation of
easements and restrictions:
•
•

West Quaise Road from the northern sideline of Hollister Road to the southern
sideline of Quaise Road;
Hollister Road from the western sideline of Bassett Road to its terminus.
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All as shown on a map entitled “2017 Annual Town Meeting Warrant Article ___” dated
October 2017 and filed herewith at the Office of the Town Clerk.
Or to take any other action related thereto.

(Lucy Dillon, et al)

FINANCE COMMITTEE MOTION: Moved that the Board of Selectmen is hereby
authorized to sell, convey, or otherwise dispose of the fee or lesser interests in all or any
portion of the following unconstructed rights of way, subject to Chapter 30B of the
Massachusetts General Laws and guidelines established under the “Nantucket Yard
Sales Program” on file at the Board of Selectmen’s office, such disposition to be on any
such terms and conditions as the Board of Selectmen deem appropriate, which may
include, the reservation of easements and restrictions:
•
•

West Quaise Road from the northern sideline of Hollister Road to the southern
sideline of Quaise Road;
Hollister Road from the western sideline of Bassett Road to its terminus.

ARTICLE 110
(Real Estate Acquisition: Unnamed Private Ways off Low Beach Road, Sconset)
To see if the Town will vote to authorize the Board of Selectmen to acquire by
purchase, gift or eminent domain, for general municipal purposes and for the purpose of
conveyance of the fee title or lesser interests, together with any public or private rights
of passage, in all or any portions of the unnamed private ways off Low Beach Road,
Siasconset, shown upon a “Plan of Rule Lot at South End of ‘Sconset” by R. N. Allen,
Surveyor, recorded with the Nantucket Registry of Deeds in Plan Book 4, Page 7, and
lying adjacent to or within the lands situated at and known as 54 Morey Lane, 1 Low
Beach Road, 3 Low Beach Road, 11 Low Beach Road, 13 Low Beach Road, 15 Low
Beach Road and 17 Low Beach Road (Assessor’s Parcels 73.3.2-54, 73.3.2-27, 73.3.229, 73.3.2-34, 74-45, 74-84 and 74-85, respectively); or to take any other action related
thereto.

(Arthur I. Reade, Jr., et al)

FINANCE COMMITTEE MOTION: Moved that the Board of Selectmen is hereby
authorized to acquire by purchase, gift or eminent domain, for general municipal
purposes and for the purpose of conveyance of the fee title or lesser interests, together
with any public or private rights of passage, in all or any portions of the unnamed private
ways off Low Beach Road, Siasconset, shown upon a “Plan of Rule Lot at South End of
‘Sconset” by R. N. Allen, Surveyor, recorded with the Nantucket Registry of Deeds in
Plan Book 4, Page 7, and lying adjacent to or within the lands situated at and known as
54 Morey Lane, 1 Low Beach Road, 3 Low Beach Road, 11 Low Beach Road, 13 Low
Beach Road, 15 Low Beach Road and 17 Low Beach Road (Assessor’s Parcels 73.3.254, 73.3.2-27, 73.3.2-29, 73.3.2-34, 74-45, 74-84 and 74-85, respectively).
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